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ARTICLE -1
DEFINITIONS
Definitions: For the purposes of this‘Agreement, '

Ambient Reference Co'ndit_ions : means the site reference conditions
established pursuant to paragraph 1.2 (in the case of open cycle

operation).or paragraph 2.2. (in the case of combined cycle operation) of

Schedule-F for determination of Installed Capacity.

Authority: means the Central Electricity Authority referred to in Article-3
of the Indian Electricity (Supply) Act, 1948 or any govermnmental
successor entity entrusted with its functions.and capacitiss.

Availibility Declaration: has the meaning ascribed to in Schedule-D

Auxiliary Consumption: Auxiliary Consumption shall be. (i) 0.8% for
open cycle operations up to Scheduled Date of Completion of the last
Unit or the Project, COD, whichever is earlier and (i) 2.5% for combined
cycle operations after Scheduled Date of Completion of the last Unit or
the Project COD, whichever is earlier, Provided that the figures given
above shall be increased by 0.5% during the Stabilisation Period.

Billing Date: means the fifth day after the last day of each Billing Month.

Billing Month: means each of (A) the period commencing on the
Commercial Operation Date of the first Generating Unit and ending on
(and including) (i) the tenth day of the calendar month in which the
Commercial Operation Date of the first Generating Unit occurs or, (ii) if
the Commercial Operation Date of the first Generating Unit occurs on or
after the tenth day of the calendar month, the tenth day of the next
calendar menth; and (B) thereafter, the period commencing on the
eleventh day of the calendar month and ending on (and including) the
tenth day of the next calendar month.

Board Default: has the meaning ascribed to it in Arficie-gj

Business Day: means any day on which banks are open for business in -
Andhra Pradesh. : :

Calorific Valve (Gross) or GCV of Fuel: ™ means for the purpose of
cafculating the Energy Charge for each Bifling Month; the weighted

average gross calorific content of one designated unit of Fuel, consumed
as recorded, determined in each case for the relevant period on the .
basis of such sampling methods, frequency .and tests as are

internationally accepted and may be mutually agreed upon between the

Parties on or before the date of Financial Closing.

™)

As modified in November 1997

f::: As amended on 25.06.2003
== As modified in November 1997 and as further amended on 25.6.2003
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Explanation: Natural Gas is the primary fuel and the calorific value shall
be as mentioned by Gas Authority of india Limited (GAIL) against the
quantum of gas supplied during the specified periods in their invoices.

Capacity Charge: shall have the meaning ascribed to it in Article-3.2

hereof.

Capital Cos_tt"? means the total expenses required for developing,

financing, designing, manufacturing, delivering and erecting the Projact,

‘the estimated cost of which as published in the AP Gazette No.149

dl.12-9-1997 is Rs.7,000 Millions. .

_ Explanation: For the avoidance of doubt, the Company shall be sclely

responsible for, and shall obtain all clearances required to be obtained.
under Law from the Authority with respect to the Capital Cost.

“Cause: in relation to the failure of issue, or renew or the révocation or

amendment of any Permit means any fact or circumstances, which
legally entitles' the issuing ' Government Agency, or the Board, as the

_ case may be to withhold issuance, of revoke or amend such Permit due .

to any failure of the Company or any of the lenders, investors or
Contractors (in whose name the Permit has been or is to be issued) to
make timely-application for, or to abide by any terms and conditions of
any Permits that were in effect on the. date of this Agreement or such
later date of issuance of such Permit. :

Commercial Operation Date or COD: means, with respect to each
- Generating Unit, the date on which such Generating Unit is declared by

the Company to be operational; provided that the Company shall not
declare a Generating Unit to be operational until such Generating Unit
has completed its performance acceptance test in accordance with
Schedule-F {Test Procedures) :

Contractor: means (i) in the case of the Company, the EPC contractor,
the operator under the operation and maintenance agreement, and other
Contractors and suppliers to the Company specifically excluding
suppliers of Fuel and transporters of Fuel, and (i) in the case of the

Board, any contractors and suppliers to the Board.

Cumulative Available Energy: has the meaning ascribed thereto in
Schedule-D.

Current Rate of Exchange: means, the applicable TT selling rats(s) as
published by the State Bank of India at 12:00 hours on the Metering

-Date or if the Metering Date is not a Business Day, then the applicable

rate of published by the State Bank of India at 12:00 hours on the
Business Day immediately following the Meeting Date. Provided that if
such rate is no longer quoted or if both Parties agree to change such
rate, the Parties shall agree to a reasonable alternative reference rate
that reflects the rate at which the relevant foreign currency could be
purchased with Indian rupees at such time.

5
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As modified in November 1997

") " As amended on 25.06.2003
™ As modified in November 1997 and as further amended on 25.6.2003

...‘.‘......‘.‘.‘.—...-.....‘..C...’..O.'....'.....




oo00.000-00oodﬂﬁ;:ooooooiooocooo\oo_oooouoooocoo

17)

18)

- 19)

20)

21)

22)

23)

24)

25)

26)

27)

Current Rate of Exchange (Actual): means, the applicable TT selling
rate(s) as published by the State’Bank of India (or such other reference
rate as may be agreed pursuant to paragraph 16 above) at 12:00 hours -
on the date of payment of the monthly bills/ supplementary bills by the
Board. , ' ‘

Declared Capacity: has the meaning ascribed to it is Schedule-D.

Due Date of Payment: means, with respect to -any monthiy tariff bill, the
date on which the amount of such monthly tariff bill becomes due for
payment, which date (A) in the case of any monthly tariff bill for any
Biiling Month, shall be the later of thirty (30) days from the Metering Date
or twenty five (25) days from the date of its presentation to the
designated officer of the Board; and (B) in the case of any

- supplementary bill, shall, subject to Article 5.5, the thirty (30) days from

the date of its presentation to the designated officer of the Board.

Emergency: means a condition of or affecting the Board's electrical
system with threatens the safe and reliable operation of such system or
which is likely to result in disruption of safe, adequate and continuous
electric service by the Board or to endanger life or property, which
condition is materially adversely affected by the ‘continued delivery of
energy from the Project. : ' ' -

Energy Cﬁarge: shall have the meaning ascribed 1o it in Article-3.3
hereof, '

Energy Unit: means one Kilo Watt Hour (KWH) of electrical energy.

Financial Closing: means the signing of the Finaneial Documents and
their approval by the Authority, the Gol and/or the GoAP, to the extent
required by Law, and the fuifilment or waiver of afl conditions precedent
to the initial availability of funds thereunder and the receipt of
commitments for such equity as required by the Company in order to
satisfy the requirements of the lenders. ’

Financing Documents: means the loan agreements, notes, indentures,
security agreements, letters of credit, and other documents relating to
the financing of the Project and the Capital Cost or ahy part thereof.
Force Majeure: has the meaning ascribed to it in Article-10.1.

Foreign Debt: means any debt that shall be denominated by any lender.
to the Company in currencies other than Indian rupeses under the

Financing Documents.

Fuel:™ means Natural Gas that is intended fo be used as primary fuel
by one or more units of the Project o generate power from the Project or
in case of unavailability of primary fuel, Naphtha or LSHS or LNG and
the like as alternate fuel.

*

As maodified in November 1997

‘"i As amended on 25.06.2003
=**) A modified in Novemnber 1997 and as further amended on 25.6.2003
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* .a) Fuel Linkage: has the méan'ing ascribed to it in Article 7.2(g).

~ Fuel 'Supp!y Agreementi means the agreement entered into between
- the Company and a supplier and/or transporter of Fuel in order to supply

and/or deliver Fuel for the Project.

_ GOAP: means th.e Government of Andhra Pradesh and its\successors., i
“GOl:-means the Government of India and its successors.

: G}ane;ating Unit or Unit: means one ga's.' or steam turbine .generator
...@nd the equipment and facilities ancillary thereto. ».

PR SR

Government Agency: means any local; state government in India or

- . the Government: of-India or any department, instrumentality or agency

33)

34)

35)

- thereof or any corporation (to the extent acting in a legislative, judicial or

adm'inistra_tive capacity and not as a contracting party with the Company)
or commigsioning under the direct or indirect control of such local or

- state Government or the Government of India or any political subdivision

thereof.or any court, tribunal or judicial body within India.

Grid éyétem: ‘means the interco_hnected electrical - transmission and
distribution system of the state of Andhra Pradesh including the Inter
Connection Facility and all other transmission lines and other equipment

In the state of Andhra Pradesh on the Board’s side of the Inter'

Connection Point. '
[Intentionally left blank]

Installed Capacity:" means the maximum electrical generating

- capacity of the project or generating unit, as the case may be, in Mega

Walts  (MW) as measured at the generating terminals determined,

» pursuant to tests given in schedule F. subject to adjustments for the

Ambient Reference Conditions, which is 220 MW of the project.

Explanation: However, for the installed capacity determined from time to
time pursuant to tests given in schedule F subject fo adjustments for the
Ambient. Reference Conditions, a tolerance limit of minus 5% is

 permitted.

36)

37)

38)

Inter Connection Facility: means all the facilities to be installed by or .

for the Board on the Board’s side of the Inter Connection Point to enable
the Board to receive and utilize power from the Project in accordance

- with this Agreement.

Inter Connection Point: means the point or points where the Project

connects to the 220 kV transmission line of the Grid System of the Board
in the Project switch yard. |

Law: has the meaning ascribed to it in Article-11.

- (™M

As modified in November 1997

™) As amended on 25.06.2003 ‘

[l

") As modified in November 1997 and as further amended on 25.6.2003
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42)
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44)

45)

" Where:

Metering Date: means (A) the midday of the tenth day of the calendar
month in which Commercial Operation Date of the first Generating Unit
occurs or if the Commercial Operation Date of the first Generating Unit
occurs on or after the tenth day of the calendar month, the tenth day of
the next calendar month; and (B) the mldday of the tenth day of each

: calendar month, thereatfter.

Misdeclaration of Availabihty has the meaning as ascnbed to it in

-Schedule—D

Net Electrical Energy means the Energy Units actually delivered by
the Project as metered at the Inter Connection Point, which point shall
‘be:the only point at which such Net Electncal Energy shall be metered

under this Agreement.

Non-Political Force Majeure Event: means any event of Force

- Majeure specified in Article-10.1 other thari a Political Force Majeure

Event and Non-Political Force Majeure shall be construed accordmgly

' Permits means -all formal and mformal permrts ilcences. visas,

clearances, rights and any other authorizations and approvals from the
Board or any Government Agencies which- are required to develop,
design, finance, construct, insure, own and operate the Project in
accordance with this Agreement, including without limitation to those
listed in Schedule-E.

Plant Load Factor or PLF: means the ratio, expressed as a
percentage, of the number of KWH of Cumulative Available Energy in
any Tariff Year, as computed at the generator terminals in accordance
with Schedule-D, to the maximum KWH of energy that could
theoretically be generated by the Project during that Tariff Year based
on 8760 hours multiplied by the Instalied Capacity, computed at the
generator terminals.

Ptant Load Factor (Incentive) or PLF{l): means the ratio, expressed as
a percentage of the number of KWH of generation as computed at the

‘generator termina! in any Tariff Year, by adding the  Auxiliary

Consumption to the Net Electrical Energy as metered at the
Interconnectioni Point, to the maximum of KWH energy that could
theoretically be generated by the Project during that Tariff Year based
on 8760 hours multiplied by the Installed Capacity, computed at the
generator terminals. _ :

NEE x (1)

PLE() = [1-(A/100)]

8760xICx1000

*
(**)

As muodified in November 1997
As amended on 25.06.2003

") As modified in November 1997 and as further amended on 25.6.2003
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NEE : . NetElectrical Energy (kwhr)
A Auxiliary Consumption (%) -
Ic : installed Capacity (MWs)

-'P‘tial'itical -F'orce ;Majéure Event: means any evenﬁt-of Force Majeure
described in Article-10.1(i) and Political Force Majeure shall be

:+ construed accordingly.

Project‘"" =h1&an:s' the ﬁ'C'ombin’ed Cycle Power Station prcjposed to be
established at IDA Peddapuram, Samalkot, East Godavari Dist, in

. Andhra Pradesh, India; consisting of 1-(one) Generating: Unit based on

... Naturel Gas as Primary fusl and 1 (one) steam Generating Unit having a
- .norpinal -installed. capacity .of 220 Mega Watts computed at Ambisnt

- 48)

49)

50), ,

51}
52)
53)

54)

Reference Conditions.

Project GOD:'") means, the Commercial Operation Date of the last
Generating Unit, being 24.12.2002. - . . S S

beﬁidtér Gfoupi“” .mea‘ns M/s BSES Andhra ‘Péwer Limited (which

- includes its Successors and assigns), and other associated firms and

companies, all of whom have authorized M/s BSES Andhra Power
Limited to represent them, - , co

Prudent Utility Practices: means those'practices, methods, techniques
and standards, as changed from time to time, that are generally

~accepted intemnationally for use in electric utility industries taking: into
~account conditions in India, and commonly used by the international

electric utility industry to operate and maintain power stations and
associated -equipment of the size, service and type of the Project;
adjusted as necessary to take into account (A} site conditions (B)
conditions effecting the Grid System, (C) requirements of Law and (D)
operation and maintenance guidelines of the manufacturers of the plant
and equipment incorporated in the Project. '

Ramp-up Rate: means the rate at which each Unit can be asked to

- increase its generation as specified by the Company in Schedule-A,

supported by the manufacturer's specifications.

Ramp»doWn Rate: means the rate at which each Unit can be xasked to
-decrease its generation as specified by the Company in Schedule-A,
supported by the manufacturer's specifications.

Scheduled Bank: means any Bank, at Hyderabad indicated by the

Board and reasonably acceptable to the Company and the parties
providing financing for the Project. '

Scheduled Date of Completion:™ means, the following dates with
respect to each Generating Unit: '

*}

As modified in November 1997

(**i As amended on 25.06.2003 '
U™ As modified in November 1997 and as further amended on 25.6.2003
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55)

7 56)

57)

' 58a)

58)

59)

60)

1.2

1.3

Uhit Scheduled date of completion

1. One A $26.01.2002
2. Second & last . .24.12.2002

Scheduled Outage: has the meaning ascribed to it in Schedule-D.

Siabi_liza'tion Perlod: meén,s, in reép,ect of Veéch: Génera.tih‘g Unit, each
ninety-day period commencing on the COD of the said Generating Unit.

Station Heat Rate: shall be 2755 kilo calories per KWH up to Scheduled

- Date of Completion of the last Unit or the Project COD, whichever is

earlier and shall be 1900 kilo calories per KWH after Scheduled Date of -
Completion of the tast Unit or the Project COD, whichever is earlier.

Explanation : State Heat Rate means the quantum, in Kilo calories, of
input heat energy required by the Project to generate one Energy Unit.

Synchronisation: means the electr_ical' connection of the Generating
Unit to the Grid System by means of Inter Connection Facility for the
Project. .

Tariff Year: means, prior to the Project COD, the period between the
COD of the first Generating Unit and the Project COD, and thereafter,
each period of one year from the Project COD. :

Technical Limits: means the limits and constraints described in
Schedule-A hereto relating to the operation and maintenance of the .
Project. :

Working Capital Rate: means the interest rate (or the weighted
average of the interest rates) at which the Board or the Company, as the
case may be, raises its working capital requirements in rupees or, if
none, the rate which is offered from time to time by the State Bank of
India {(or its successors) for working capital facilities to most creditworthy
State Electricity Boards/ independent power companies in India as the
case may be. ,

All other words and expi'essions, used herein and not defined herein but
defined in the Indian Electricity (Supply) Act, 1948 and set out in

- Schedule-B applicable to this Agreement shall unless the. context

otherwise requires, have the meanings, respectively, assigned to them
as attached h(_—;‘reto as Schedule-B. -

Unless otherwise stated, all other references made in this Agreement to '
"Articles” and “Sections”, and “Schedules” shall refer, respectively, to

‘Atticles of, Sections of, and Schedules to, this Agreement. The
‘Schedules to this Agreement form part of this Agreement and will be of

full force and effect as though they were expressly set out in the body of
this Agreement. Headings are for ease of reference only.

Y As modified in November 1997

10

" As amended on 25.06.2003 = .
" As madified in November 1997 and as further amended on 25.6.2003



1.4

In this Agreement, unless the context otherwise requires (A) the singular
shall include plural and vice. versa; (B) words denotmg natural persons
shall include partnershlps firms, companies, ‘corporations, joint
ventures, trusts, associations, organizations or other legal entities; (C) a
'reference to any party includes that party's successors and permitted
transferees and assigns, (D) a reference to this Agreement or any other
agreement or document shall be construed as a reference thereto as
from time to time amended, novated or replaced, (E) a reference to any

" Law shall be construed as a reference to such Law as from time to time

“amended  or re-enacted and (F) references to times of day are
references to Indian Standard Time.

11

*)

As modified in November 1597

” As amended on 25.06.2003
***) As modified in November 1997 and as further amended on 25.6.2003
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ARTICLE-2

SALE AND PURCHASE OF CAPACITY AND ENERGY

21 Sale and Purchase of Capacity

From and after the Commercial Operatlon Date of the first Generating
~ Unit, subject to the provisions of this Agreement, the Company shall sell,
" and the Board shall .purchase, for the. consideration of .the Capacity

' Charge. all the available capacity of the Project

2.2 Sale and Purchase of Energy

From and after the Commerc:al Operatvon Date of the first Generating
Unit, subject to the provisions of this Agreement, the Company shall sell,
and the Board shall purchase, for the consideration of the Energy
Charge, the Net Electrical Energy of the Project. ,

2.3 Sale and Purchase of Power before COD of a Generation Unit

The Company shall sell, and the Board shall purchase; all Energy Units
generated by any Generating Unit during testing prior to the COD of
such Generating Unit, for the consideration of the Energy Charge.

2.4 Despatch Rights of the Board

The Board shalt have the right to despatch the Project at any capacity
within the Availability Declaration of the Company and the Company
shall comply therewith subject as provided in Schedule-D. Any request
by the Board for increase or decrease in the generation by the Company
shall not violate the declared Ramp-up and Ramp-down Rates. The
dispatch procedures shall be as specified in Schedule-D.

2.5 Shutdown

Except when the equipment of the Project is under forced shutdown,—
such equipment or any ancillaries, auxiliaries or works in relation thereto
shall not be taken out for maintenance, testing or overhaul resuiting in
outages or reduced generation except as required by Prudent Utility
Practices or in accordance with such schedules of outages as are
established in accordance with Schedule-D. The Company shall take all
reasonable steps to bring back the equipment of the Project that is under
forced shutdown to normal operations as early as may be reasonably
practicable.

2.6  Scheduling and Co-ordination

The detailed schedule of construction, operation and maintenance of the
Project and the procedures for co-ordination between the Company and
the Board are specified in Schedule-D.

2.7 Power Supplies by the Board

12

‘:1 As modified in November 1997
<“1 As amended on 25.06.2003
"™ As modified in November 1997 and as further amended on 25.6.2003



‘ Upon the Company’s request, the Board shall provide the Company with
power. as and. when required for the purpose of the construction of the
" Project and following the completion of the Inter Connection Facility up
to and including the synchronization of the first Generating Unit, for start-
up, testing and commissioning of the Project. - The Board shall bill the
Company for such power at a price equal to the Board's applicable
published tariff. Thereafter, the Board shall provide power as and when
© required, for start-up and maintenance of the Project. The Board shall
“bill the Company for any such power at the rate as the Energy Charge
computed under Article-3.3 and ‘such billed amounts shalf be set off from
‘the next monthly bill.

13

‘*1 As modified in November 1997
‘_*i As amended on 25.06.2003 A
‘ "**) As modified in November 1997 and as further amended on 25.6.2003
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3.1 ;

3.2

3.3

ARTICLE-3
' CAPACITY AND ENERGY PAYMENTS
Capacity Charge

The APTRANSCO shall pay for the capacity of the Pro;ect in respect of
any Tariff Year a Capacity Charge calculated in the manner described in

. Article 3.2 in respect of the Cumulative Available Energy provided by the

Project, up to (but not exceeding) an amount of Cumulative Available
Energy which is equivalent to a PLF of 85%."

‘Computation of Capacity Charge ™ )

The Capaaty Charge will be the sum of the followmg amounts in
Rupees, estimated in accordance with Article 5. 2(b) for purposes of
monthly billing and adjusted pursuant to Article 5.2(c} for each Tariff
Year, and subject in either. case to the Jlimitation that the total of such
amounts shall not exceed an amount correspondmg to a PLF of 85%:

(i) Foreign Debt Service Charge (FDSC) of US$ 0.006 per unit of
Cumulative Available Energy payable in rupees converted at the
Current Rale of Exchange; provided that such Foreign Debt
Service Charge shall be payable only in respect of the period
ending on the 11" (eleventh) annual anmversanr of the COD of the
last generating unit.

(i) Other Fixed Charges (OFC) of Rs.0.699 per unit of Cumulative
Available Energy which shall be fixed for the term of this
Agreement.

(fij) A discount of 20 paise/Kwh would be applicable on deemed
generation between 62% to 85% PLF, only due to shortage of
natural gas supply when the piant is dispatched by APTRANSCO.
This concession by the developer would be applicable only till such
time as BAPL does not obtain the requisite fuel {gas) supply for
operating the plant at 85% PLF or tilf it obtams a firm tie-up for the
balance natural gas from any source.

Explanation: The deduction of discount towards deemed generatton will
be on monthly basis but will be reconciled over a Tariff Year.

Energy Charge ")

(a) = Computation of Energy Charge:

The Energy Charge will be computed based on the following formula:

U= EU * (hC){g(1-A/100)}
Where:
14

)

As modified in November 1997

(:'7 As amended on 25.06.2003
") As modified in November 1997 and as further amended on 25.6.2003




‘ Prowded further that:

U is the Energy Charge in Rs. in respect of a Billing Month (or in the

case of any bilf for Energy Units generated by the Generating Unit pnor
to its COD, in- respect of the period to which such bill refates);

EU is the total number of Energy Units delivered at the Inter Connection
Point in respect of such Billing Month measured on the Metering Date for -
such Billing Month (or in the case of any bill for Energy Units generated
by a Generating Unit prior to its COD, in respect of the period to which

" stich bifl relates);

" h s the Station Heat Rate in Kcal/KWH as per An‘fcle 1.1(57);

 C is the cost of Fuel in Rs. per unrt of Fuel as dehvered at the Fuel
'metenng point at the sn‘e

g is the GCV of Fuel in Kcal/umt of Fuel;

A s a, number equal to the Auxrliary Consumption expressed as a
.percentage of gross generanon as per Artrcle 1. 1 (4)

o _Prov!ded thit the cost of fuel Ko shaﬂ be calculated in Rupees (wrth any
" amount denomtnated in any other currency being converted into rupees
* at the current rate of exchange (actual) and shall equal the sum of:

3 o (i) _ '-“'Bas:c we:ghted average cost of Fuel in case of indigenous fuel aad

in ‘case of rmporfed fuel, the wefghted average CIF value plus 'm
' each case, fi nance and procurement costs. i

(ii) Taxes, duties, cessés and other Government Agency levies; and “

(iii} Handling, storage, fransportation and importé'ﬁon charges

Provided that the Board has the nght to review and approve the Fu'
Supply Agreement through the Fuel Supply Committee in accorda
with and subject fo Schedu!e I

‘ (a) in rhe event that the Gas Authority of India Limited commenceﬁ

supply of Natural Gas o any of the upcoming independent power
projects in Andhra Pradesh with a nominal capacity equal to or
higher than that of the Company who have firm allocation of Natural
GAS from the Ministry of Petroleum and Natural Gas, GO! as on the
date of this AmendmentAgreement and : 4

(b) as on the date of such commencement, the Company has noL
obtained a Firm Allocation of Natural Gas, then,

A.from such date of commencement referred to in sub—ciause {b)
above, up to the date on which the Company obtains a*Firm
Aliocation, for the purpose of this Article 3.3, C shall be the cost of
Natural Gas per unit of Natural Gas as orf date of" supply”as .
supplied at the Fuel metering point at the site, irrespective of.
whether Fuel is Natural Gas or any other alternate Fuel. Provided

15

)

{**)

As modified in November 1997
As amended on 25.06.2003

Y As modified in Novermnber 1997 and as further amended on 25.56.2003
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3.4

3.5

further that the lesser of the cost of Natural Gas as supplied by
GAIL or Natural Gas from any other supplier at the Fuel metering
point-will be reckoned for the above purpose.

B.from the date the Company obtains a Firm Allocation, C shall be
the cost of Fuel in Rs. per unit of Fuel; as delivered at the Fuel
meflering point at the site. Lo

Explanation: For the purpose of this Article 3.3, Firm allocation shalf

- . mean allocation of such quantity of Natural Gas on a firm basis as is

required to achieve a PLF of 85% in a Tariff ‘year by Ministry of
Petroleum and Natural Gas, Govt. of India or an y _p{hgr supplier,

(b)  Minimum Fuel Off-take Charges

The Board shall reimburse ths Company for charges paid in
respect of its failure to take delivery of minimum levels of Fuel,

but only if and to the extent that the Company’s failure to take .

such Fuel is due to the Board's issuance of Despatch Instructions
requiring that the Project be operated at a level less than the level
.of Declared Capacity set forth in any then-applicable Availability
Declaration, or the Board's failure or inability to accept defivery of

Net Electrical Energy from the Project \whether due to Force

Majeure events or otherwise);

Provided that the Board shall reimburse such minimum Fuel off-
take charges to the Company only to the extent that:

(i) Such minimum fuel off-take charges were incurréd in

accordance with the Fuel Supply Agreement;

(i) The Company exercised any right to elect, under the terms
of the Fuel Supply Agreement, to “carry forward” the Fuel
in question (i.e. to receive such Fuel at a later date) or to
store such Fuel at any Fuel storage facilities of the

Company or of the Fuel supplier, which are available under.

the Fusel Supply Agreement; and

(i)  The Company took all reasonable steps availabie o it and

such steps identified by the Board (such as on-sale of Fuel .

to.the Board or other able purchasers identified by the
Board) to reduce the amount of liability; any added costs of
which the Board shalf upon prior notice by the Company
have agreed in writing to pay to the Company. -

Monthly Fuel Price Adjustment g i

The Energy Charge, as per the above formula, will be modified rﬁonthly
on account of variations in EU, C and g. :

]

Computing the PLF and PLF{l)
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3.6

3.7

‘below.

. For the :purposes of clarification, it is understood and agreed that in

computing the PLF and PLF (I), from the Commercial Operation Date of
the first Generating Unit and prior to the Project COD; Installed Capacity
shall mean the sum of the Instailed Capacities of each Generating Unit
which.has declared commercial operation. Commencing on the Project
COD, Installed Capacity shall mean the sum of the respective Installed
_Capacities of all the Generating Units. For a Tariff Year which includes

. - the occurrence. of the COD of one or more Generating Unit {s), the'

Installed.Capacity for computing the PLF and PLF(I} will be determined

onatime and-megawatt weighted proportionate basis.

Disincentives

In case the Project is unable to achieve a PLF of 68.5% for a Tariff Year,

- then the Company will pay to the Board a penalty as a percentage of the
. Other Fixed Charge paid to the Company in such Tariff Year as given

PLE®) - Penalty(%)
e85% . Nl
Below 68.5% to 60.5% 2% for every 1% shortfall in PLF
(i.e., for a PLF of 60.5%, the penalty
will be 16% of the Other Fixed
Charge)
Below 60.5% to 50.5% 3% for every 1% shortfall in PLF
; 7 (i.e., for a PLF of 50.5%, the penaity
will be 16% + 30% = 46% of the Other
Fixed Charge)
Below 50.5% Sare as for 50.5% i.e., 46% of the

Cther Fixed Charge '

' Provided that in case of a Tariff Year which involves the Stabilisation

Period of a Generating Unit, the PLF for applying the penalty will be

- adjusted using a minimum threshold of 51.37% in place of 68.5% for

su'c;h Stabilisation Period -on a time and megawatt weighted basis (and
each other threshold specified above, shall be adjusted downwards by
the same proportion). )

Incentives ()

In case the Project achieves a PLF(l) greater than 85% for a Tariff Year, |

then the APTRANSCO will pay to the Company an incentive for the

additional units of actual generation in excess of a PLF(l} of 85% as a -

percentage of the Other Fixed Charge in such Tariff Year as given
below:
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PLF(l} Incentive
Upto 85% 7 Nil
Above 85% 2% for-every 1% increase
upto 90% - In PLF(l) (i.e.,.for a PLF(l) :
_ . of 90%, the incentive will be 10% of
) - the Other Fixed Charge) = -
' Above90%  ‘Same asper90% ie., 10%. |
' ' of Other Fixed Charges.

3.8

3.9

3.10

Provided that no taxes on incoms from incent:ves shall be payabfe by .
APTRANSCO, ' '

CJaims for Taxes on Income

Any advance Income Tax payable for the Project in any month
supported by a certificate of a Chartered Accountant approved by the
Board (such approval not to be unreasonably withheld or delayed) shall -
be reimbursed by the Board. After the tax assessment is completed for
any year, and the liability thereon is determined by the taxation
authorities in India, the excess or shortfall in the tax liability so
determined will be adjusted in the supplementary bilt (as defined in
Article-5.5) for the succeeding month or on the due date of payment
thereof, whichever is later, subject to Article-3.9. Tax to be reimbursed
will be calculated on the income from the Project only, and calculated on
the assumption that the Company is engaged solely in the ownership,
design, financing, construction, operation and maintenance of the
Project and will not include tax reimbursements of the previous year.

Provided that no Income Tax shall be payab!e by APTRANSCO for
savings effected by the Company on operating parameters beyond the
norms accepted in this Agreement.

Minimisation of Liability due to Taxes on Income

The Company shall take all reasonable steps to ensure that its fiability
due to taxes on income in respect of its income from the Project is
minimized, by obtaining or by suitable arrangement, ail permissible
benefits, rebates, concessions and the like, in accordance with Law.
The Company, however, is not required, under this Article-3.9, to pass
on to the Board any benefits, rebates, concessions and the like in
taxation obtained by it as a result of any tax planning or otherwise, not
connected with the income, expenditure and operations of this Project.

Claims for Taxes and Duties Levied on'Gene'ration and/or Sale of
Electricity
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Any taxes or duties or im
andfor sale of electricity by an

succeeding month -after the ‘payment of such taxes or duties by the
Company to such ‘Government Agency,

duly supported by proof of payment of sy
Company to the Board.-In case, such G
excess tax or duty paid by the Company,
the supplementary bill for the su
refund by the Company. :

ch taxes to be furnished by the
overnment Agency refunds any
such excess will'be adjusted in
cceeding month after the receipt of such

&
()
(‘**J

based on a supplemented bil), -

As modified in November 1997
ASs amended on 25,06.2003

As modified in November 1997 and as further amended on 25.6,2003
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4.1

4.2

ARTICLE-4
" METERING
‘Installation ) _

Main energy meters of 0.2 class accuracy shall be. installed at the 220
KV points of supply by the Company and check meters at the same

_.points and of the same accuracy shall be installed by the. APTRANSCO.
‘Each of these will be a pair of export and import meters. The main
- energy meters shall be the properly of thé Company and the Company

shall be responsible for the cost of inspection, maintenance, calibration,
and replacement thersof. . The check energy meters shall be the
property of the Board and the Board shall be responsible for the cost of
inspection, maintenance, calibration and replacement thereof.

The Developer shall install adequate EMS-SCADA and communication
equipment o transmit. information (including real time readings of
ambient temperature) from the Project to the Area Load Despatch centre
at Nunna and inturn fo State 1.DC at Hyderabad of APTRANSCO.

Communications:

The Communication and coupling equipment (for voice, data and carrier
Intertrip) as approved by APTRANSCO shall be terminated by the IPP
plant and the APTRANSCO at their respeclive premises and at
respective cost. The cost of Communication medium (other than PLCC
i.e optical fibre or Microwave radio communication) shall be shared by
the IPP and APTRANSCO. '

EMS-SCADA equipment :

The IPP shall provide Transducers, RTU and data transmission
equipment (Modems that is to be installed at the IPP site along with
software and data communication compatible to the ULD & C project of
APTRANSCO in order to faciiitate real time data transfer to the Aréa
Load Dispatch Centre at Nunna of APTRANSCO by integrating their
RTU to the APTRANSCO SCADA System.... The deveioper shall
discuss with APTRANSCO' team under CE/Power Systems and CE
Telecom on the EMS-SCADA equipments that are to be installed at their
IPP plant and the type of communication system that is to be adopted
between IPP plant and the Peddapuram 220 KV 8S and get the
specifications approved by the APTRANSCO on mutual concurrence.

Inspection: Sealing; No Interference

Al the meters shall be jointly inspected and sealed on behalf of both

Parties and shail not be interfered with except in the presence of the
duly authorized representatives of both Parties. If one Party does not
attend any inspection, check, calibration or test on the main or check
meters required pursuant hereto after receiving such notice from the

20

™Y As madified in November 1997

(:" As amended on 25.06.2003
™) As modified in November 1997 and as further amended on 25.6.2003



4.3

~ . -All meters ‘shall be checked: for accuracy on a eljarterly basis by both
' Parties and shall-‘be treated as working satisfactorily so long as the

4.4

4.5

46 -

4.7 .

other Party as may be reasonable in the circumstances, then,
notwithstanding anything to the contrary expressed herein, the other
Party shall be entitled to proceed on its own and the results obtained
shall be used for the purposes thereof.

Quartefly Checks

errors”are within the limits- prescribed for meters of theclass. Meter

‘;readmgs of the main meters will form the basis of billing, so long as the
"quarterly checks “thereof are within the prescribed limit as per IS

specifications. If the ¢heck meters areé found to be defective during the

 quarterly checks they wﬂl be |mmedrately calibrated and/or replaced if
'{found necessary

Wi

Errors in Mam Meters

* Where the quarterly check indicates errors in the main meters beyond
- 'the prescribed limit as specified in IS specifications but no such error is.
“ noticed in the check meters, billing for the month will be done on the

basis of the check meters and the main meters’ W|Il be calibrated
immediately or replaced, if necessary

' _Errors in Main Meters and Check Metere

If during the quarterly test checks, both. the main meters and the
cerresponding check meters are found to be beyond permissible limits of
error as per the IS specifications, both the meters shall be immediately
calibrated and the correction applied to the generation of energy
registered by the main meter to arrive at the correct generation of energy
for billing purposes for the period of the month up to the time of such test
check. Billing for the period thereafter untit the next monthly meter
reading shall be as per the calibrated main meter.

'Ca’libration

~ All the main and check meters shall be calibrated upon installation and
~once in every six months thereafter jointly by both Parties i.e., January

and July irrespective of the calibrations which rmight have been done
where necessary, during the quarterly checks. All calibrations shall be
undertaken at the loads and power factor specified in, and otherwise in
accordance with IS specifications. Both Parties shall endeavour that
recalibration is done as often as possible and the errors are adjusted as
close to zero as possible. However, if the meters show errors
consistently, the main meters, check meters or both shall be replaced.

Errors Found During Calibration
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4.9

4:10

4.11

412

If the errors found at the time of semi-annual calibration are beyond
permissible limits. as per IS specifications, the same procedures
applicable to the guarterly test ‘checks shall be followed or the main
meters/ check meters or both shall be replaced.

Corrections in Bllling

‘Corrections in billing, whenever necessary, shall be applicable to the

period . between the. previous monthly. meter reading and the date and
time of the test calibration in the currént month when. the error is

‘observed and this correctlon shall be for the full value' of the absolute

error. For the purpose of the’ correction to be apphed the meter shall be
tasted at 100, 50, 20 & 10 percent load at unity power factor and 0.5

_ power factor. Of these eight values, the error at the load and power

factor nearest the average monthly load served at the Inter Connection
Point during the period shail be taken .as the error to be applied for
corregtion. :

‘Defects .

if both the main and check meters fail to record or if any of the potentiaj-
transformer fuses are blown out, then the energy will be computed on a -
mutually agreeable basis for that period of defect. The main meters and
the check meters shall be replaced.

RSS Meter

For the purpose of test and calibration, the rotating sub-standard (RSS)
meter shall be calibrated and sealed by the Chief Electrical Inspector to
the GOAP. This RSS meter shall be calibrated once in every six months
at the Chief Electrical Inspector's Laboratory in Andhra.Pradesh.

Conduct of Tests -

All the tests on the main and check meters shall be jointly conducted by
the authorized staff of both Parties. The result and correction so arrived
at mutually will be applicable and binding on both Parties.

Monthly Reading

Monthly meter readings shall be taken (and an acknowledgement
thereof signed) by the duly authorized representatives of both Parties on
each Metering Date and, if the readings indicate a level of inaccuracy
greater than the prescribed limits, all meters shall be immediately tested
in accordance with this Anticle. }f either Party fails to take such reading
at the required time, inspite of reasonable notice giving reasonable time,
:aen the reading taken by the other Party shall be used for the purposes
ereof.
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ARTICLE-6

BILLING AND PAYMENT

5.1 Payments for Power Generator pnor to the COD of a Generating

Unit

. '_“The Board shall’ pay o the ‘Compaiy monthly payment of the Energy
. . Charge only for afl Energy Units generated prior to the Commercial
~Operation Date of such Generatlng Unit. Each monthly payment shall

be made on the ‘fifth worklng day foIlownng the date of submission of a -

_bilt by the Company

52 MomnyTaitm”

(8) On or before each Billng Daté, commencing with the first Billing Date
following the Commercial Operation Date of the first Generating Unit, .

the Company shall furnish a monthly tariff bill to the Board, in the
form specified in Schedule H, for the Billing Month, which bill will
include monthly Capacity Charges and Energy Charges (including

'fuel price adjustment charges, duly supported by supporting data)

and shall show where applicable any adjustments as specified in
relevant clause of this Agreement. Each bill for a Billing Month shall
be payable by the Board on the Due Date of Payment.

(b) The company shall calculate the monthly Capacity Charge for each

Blﬂmg month as follows:

Monthly Capacity Charges FDSC Payment + OFC Payment where;

FDSC Payment = FDSC * (Installed Capacity * 0.85 * Monthly
SetﬂementPenods 1000) * Current Rate of Exchange.

OFC Payment = OFC * (Installed Capacity * 0.85 * Monthly
Settlernent Periods * 1000)

Installed Capacity shall mean the sum of Installed Capacity of each
Unit the Commercial Operation Date for which has occurred,
adjusted in respect of the occurrence of the Commercial Operation
Date of one or more Units in the Billing Month on a time and
megawatt weighted proportionate basis.

Monthly Settlement Periods shall mean the total number of
Settlement Periods in the Billing Month (i.e., 24 hours * no.of days),
reduced however by the Settlement Periods (if any) during which an
everit of Political Force Majeure affecting either Party or a Non
Political Force Majeure event affecting the Board or a Force Majeure
event affecting the Fuel supplier under Article 10.5{(e} has been

“declared (in respect of which the payment due shall be calculated in

the manner set forth in Article 10.5 and paid as Supplementary Bilf).
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(c) At the end of each Tariff Year, in case the PLF is less than 85% for
that Tariff Year, the Company shall refund to the Board as a credit
against the amounts due in the next monthly tariff bili(s), an amount
which shall be the sum of the Monthly Capacity Cfrarges paid during
such. Tariff year pursuantto Article 5.2(b) multiplied by a fraction, the

-numerator of which shall be the percentage by wh:ch the PLF was
less than 85% and the denommator of whrch is 85%.

' (d) A-discount of 20 paise per Kwh. weu!d be apphcable on deemed

generation between 62% to 85% PLF, only due to shortage of natural
gas supply when the plant is dispatched by APTRANSCO. This
concession by the developer would be applicable only filf.such time
as BAPL does not obtain the requisite fuel (gas) supply for operating
- the plant at 85% PLF or till it obtains a frm tre-up for the ba!ance T
natural gas from any souroe : : TTT——

e e e T

Exp!anatfon The deduction of dfscount towards deemed generatron will
be on monthly basis but will be reconciled over a Tariff Year. -

The Deemed Generation forone year shall be calculgted in the following
manner:

DG = Avaifébility of 85% of Installed Capacity expressetfin Kwhrin a
tariff year- (GTGU + STGU + BDU + FMU; + FMU,) i

DG = Deemed Ge_neratioh over a Tariff year (sxpressed in Kwhr)

GTGU & Gas Turbine Generator and STGU Steam Turbine Generator
outputs in a Tariff year, measured at their Generator output Terminals
correcled to the Ambient Reference Conditions (expressed in Kwhr)

BDU (expressed in Kwhr} = Sum of the Declarad. c;a;zacftfes‘ fess_the

sum of Net Efectrical Energy in aﬂ settlement periods-in a Tanff year

-during “which™eitfier a backing down Despatch Thstruction is in force or

permissicn for using alternate fuel is not granted by APTransco.

FMU (expressed in Kwhr) = The sum of the average Declared capacity
determined for each period in accordance with Article 10.5(c) or (d)
whichever is applicable for all Setflement periods over a. Tariff year
during which a Force Majeure event (other than a non-political event
affecting the Company) has been declared by the affected party.

FMU; (expressed in Kwhr) = The sum of the average declared capacity
over a Tariff year determined for each period in accordance with Article
10.5(e) for non-delivery of fuel to the project arising from an event of
Force Majeure under Article 10.1(i)(2} affecting the fuel supplier or
transporter is excused under the Fuel Supply Agreements.

“Firm Aflocation” shall have the meaning given to it in Article 3.3
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- 5.3 Adjustment for foreign exchange variation:

For'eacih Billing Month, there shall be added or subtracted, as the case

;. may be, from the Monthly Capacity Charges calculated in accordance

with-Article 5.2 as part of the monthly tariff bill, an amount (the "Foreign

Exchange Adjustment”) reflecting the variation in foreign exchange rates

between the rates. used in calculating the FDSC Payment for the

preceding Monthly Bill and the rates in effect on the actual date of
. payment of the monthly tariff bill by the Board, calculated as foliows ;

i‘-FOI’é‘iQn Exéhange Adjustmént =FDSC Payment * {CRE(A)-CRE}

" FDSC Payment is as defined inAtticle -5.2(0): . -

.54

5.5

5.6

: CRE (A) is the Current Rate of Exchange (Actual) and.
CRE is Current Rate of Exchange . - IR

+..Payment of incentives-and disincentives

Incentive and disincentives shall be calculated as per Article 3.7 and 3.6
respectively and shall be payable annualy. "In case the Board is
required to pay incentives to the Company, the Company shall raise a
supplementary bill for the same at the end of the Tariff Year. At the end
of the Tariff Year, in case the Company is required to pay the Board on

account of disincentives, the Company shall adjust the same as a credit
in the next month's monthly tariff bili. '

~ Supplementary Biils

For payments due to the Company for reimbursement of taxes on
income, incentives or taxes and duties levied on generation and/or sale
of electricity, payments for periods of Political Force Majeure affecting
either Party or Non-Political Force Majeure affecting the Board or any
other adjustments or payments due to the Company hereunder, the
Company shail present a supplementary bill, in such form as may be
‘mutually agreed upon by the Board and the Company, (duly supported
by supporting data). Each supplementary bill shall be payable by the
Board on the Due Date of Payment, except in case of supplementary bill
for taxes on income. At least thirty (30) days prior to the date when
income tax is required to be paid by the Company, the Company shall
submit to the Board a supplementary bill for the same. This bill shail be
payable by the Board within twenty-five (25) days of its presentation to
the Board by the Company or at least five (5) days before the date on
which the tax is required to be paid by the Company, whichever is |ater.

Amounts Due to the Board

Any amounts which may be due to the Board from the Company
pursuant to Article - 3.6 will be computed by the Company in the month

Ry
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5.7

5.8

5.9

following the close of each Tariff Year and shown as a credit in the bill
for such month. - Any amounts which may be due to the Board from the
Company pursuant to Articles - 3.8 and 3.10 will be shown as a credit in
the supplementary bill for such month. A net credit in any
supplementary bill wili be deducted by the Board from the Payments due
to the-‘Company under any monthly bill.

Blllmg Dnsputes

-"Notwnthstandmg any dlspute as to all or any portion of any blll submitted’

by the Company to the Board, the Board shall pay the full amount of the
bill provided. that the amount of the bill is based on (a) a meter reading -
that has either been signed by both Parties or certified by the Company.

. with respect to the Beoard's reéfusal -to sign within three (3) days of the

meter reading date-and (b) the provisions of this Agreement The Board

~shall notify the Company of ‘any disputed”amount, and the Company
- shall rectify the defect or otherwise notify its rejection of the disputed
. amount, with reasons, within five (5) days of the reference by the Board,

failing agreement on which the provisions of Article - 14 shall apply with
respectthereto. If the resolution of any dispute requires the Company to
reimburse the Board, the amount to be reimbursed shalt bear interest at

.the Working Capital Rate applicable to the Board from the date of
- payment by the Board to the date of reimbursement. The Board may not

dispute any amount after sixty (60) days following the Due Date of
Payment therefor.

Direct Payment |

The Board has the right subject to two (2) Business Days notice to the
Company, to make direct payment of any bill by cheque or draft at the
same bank at which the Letter of Credit shall be opened on or prior to
the Due Date of Payment and when such direct payment is made in full,
the Company shall not present the same bill to the Scheduled Bank
against the Letter of Credit or Escrow Account as the case may be.

 Letter of Credlt( )

On or before the date Thirty (30) days after the Amendment Agreement
to the modified Power Purchase Agreement is executed and delivered,
and at all times thereafter, the Board shall cause to be in effect an
irrevocable revolving letter of credit issued in favour of the Company by

a Scheduled Bank (the “Let!er of Cred:t’) Each letter of credit shall: B

a) On the date it is issued, have a term equal to the longest period

-obtainable by the Board on a commercially reasonable basis from
any Scheduled Bank but not less than one year.

b) Be transferable to any lender under the Financing Documents;

c) Be payable upon the execution and presentation by an officer of
the Company of a sight draft on the Due Date of Payment or such
earlier date as is specifically authorised by the Board to the issuer
of such Letter of Credit supported by a certified copy of the bill for
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5.10

which payment is sought and a statement that such bill remains
.unpaid on the date of presentation and in the case of a monthly
- tariff bill rendered pursuant.to Article 5.2, a meter reading
statement accepted and signed by both.parties or a certification
from the Company that the Board failed to sign the meter reading

. statement within three days of the meter reading date; and,
d} On the date it is issued, have an aggregate revolving stated

amount equal to the sum of one month’s Capacity Charge based .
- on PLF of 100% and one month's Energy Charge based on a .

.. generation equal to a.PLF of 100% (the "LC Amount").

: The LC.Afnohn_f‘ shalt- bé' determined (i) in:the case of the:
.. Capacity Charges, for the initial _Letter of Credit, based on the ,
...Current Rate of Exchange applicable (rather than on the Metering -

. Date) on the date seven (7) days prior to the date of issuance of
- the Letter. of Credit,. which-amount shall- be adjusted thereafter
- upon each renewal of the Letter of Credit based on the average of
the. Current Rates of Exchange (Actual) applicable during each
rmonth in the preceding six (6) months; and (ii) in the case of the
Energy Charges, for the initial Letter of Credit, based on the Fuel
- costs applicable on the date seven (7) days prior to the date of
' issuance of the Letter of Credit and the methodology in Article 3.3
and thereafter, based on the average monthly Energy Charges
(Assuming a PLF of 100%) for the preceding six (6) months,
adjusted to take account of any escalation in Fuel Costs provided
for under the Fue! Supply Agreement.

(e) Be immediately reinstated to the LC Amount following a valid
drawing by the Company without limit to the amount of valid
drawings there under and '

(P ' Oihe_mise be in form-and substance reasonably-acceptabie to the

Company and the lenders.

_No't: less than thirfy (30} days' prior to the expiration of any Letter of

Credit, the Board shall provide a new or replacement Letter of .Credit.
Every bill shall be presented at the said Scheduled Bank for payment
under the Letter of Credit and ‘shall become payable on the Due Date of
Payment applicable thereto. : '

Escrow Account ™

To provide additional security to the Company for the APTRANSCO’s
obligation hereunder, the APTRANSCO shall also. open an escrow.
account with any of the APTRANSCO’s Schedule Banks, which account
shall be maintained by such bank as agent for the company, and which
shall be pledged as security to the Company and its Lenders for
payment of alf sums due fo the Company by the APTRANSCO under
this Agreement as further set forth herein. Such account shall be opened
on or before the date thirty (30) days after executing the Amendment

‘Agreement to the ;_nodiﬁed Power Purchase Agreement. Such account
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shall be funded with revenues frorm payments due to the APTRANSCO
from customers comprising cne or more Distribution Companies viz., {i)
Northern Power Distribution Company of AP Ltd., (APNPDCL), (i)
Southern Power Distribution Company of AP Lid. (APSPDCL), (iii)
Central Power Distribution Company of ‘AP Ltd. (APCPDCL) & (iv)
Eastern Power Distribution Company of AP Lid. (APEPDCL) used by the
APTRANSCO for its administrative convenience. The APTRANSCO
shall cause all payments due to the APTRANSCO from such customers
te be deposited in-such escrow account aggregating an amount equal to

" not less than 100% of the LC Amount as specified in Article 5.9. Such

instruction shall be irrevocable during the term of this Agreement subject
to the right of the APTRANSCO to substitute other proportions of

_revenues from one or more Distribution Gompanies viz., (i) APNPDCL,

(i) APSPDCL, (iii) APCPDCL & (iv) APEPDCL:with the concurrence of
the Company and its lenders. The APTRANSCO shall not act in any

‘manner as may negatively affect the inflow of the revenues into this

account and shall take such steps as may be necessary to assure the
flow of the specified level of revenues in such account (including adding
or substituting customers and undertaking coilection efforts) during the
term of this Agreement. Provided that the APTRANSCO is‘in.compliance
with its obligations under this Agreement with respect to payment of all
sums when due to the Company, through the :Letter of Credit or
otherwise, the APTRANSCO shall be entitied to withdraw funds from the
Escrow Account each month to be used for such purposes as the
APTRANSCO may designate. In the event of the Board'’s failure to pay
any sums due to the Company on the Due Date of Payment through the
Letter of Credit or otherwise when any sum is due to the Company, or in
case of non-renewal of the Letter of Credit as required under Article 5.9,
the company, by notice in writing to the bank holding the Escrow
Account, may require such bank not to honour any of the cheques,
hundies and requisitions presented to it by the APTRANSCO or any
other drawals on the account until after the claim of the Company is first
discharged out of the revenues accumulated in the Escrow Account. An
Agreement among the Board, the Company and the Bank (the “Escrow
Account Agreement”) shall be executed in order to give effect to this
Article 5.10, the details of which shall be in form and substance
reasonably acceptable to the Company and its lenders.

Rebates; Late Charges

For payment of Tariff bills {excluding supplementary bills) a rebate of
2.5% shall be allowed if payment is made, whether by cheque or by
specific authorisation to draw on the Letter of Credit, within three (3)
days after the date of presentation of bill. Where such payments are
made on or before the Due Date of Payment but after the above three
day period, a rebate of 1% shall be allowed.

Any payment made beyond the Due Date of Payment shall include a late
charge in an amount equal to the greater of (a) the product of (i) the
amount of such bill and (ii) the Working Capital Rate applicabile to the
Company then in effect, calculated on the basis of the humber of days
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the payment was overdue, and (b) the amount of any liability incurred by
the Company for penal interest on Debt arising out of the Board's failure
to make such payment on the Due Date of Payment, provided that the

 Company shall furnish documentary evidence - to the Board

demonstrating such liability.
State Gové}h'ment Guarahtee

As suppoj;t-:for-the Bﬁard-‘é obligations under this Agreement, GOAP shall

- provide the State Government Guarantee (the "GOAP Guarantee”).

;Ordér of Pfécede'nce :

The Company Ls,héli pres'en‘t ifs monthly tariff- bills.and ahy sdppiementary

~ bills to the Board.for direct payment by the Board as per this Article, In
--case of non-payment, or partial payment of the bill by the Board, the

Company shall take recourse to the Letter of Credit under Article~5.9 on
or prior to the due date of payment or upon specific authorization by the
Board to draw on the Letter of Credit prior to such date. In case of the
claim ‘of the Company not yet being fully satisfied, the Company shall
take recourse to the Escrow Account as per the Escrow Account
Agreement for the un-paid amount plus interest accrued for. delayed
payment as per Article-5.11. In case of default of payment by the Board
still persisting, the Company shall take recourse to the invoking of the
GOAP guarantee as per Article-5.12 for claiming and releasing the

unsatisfied claims. This provision is without prejudice to any other right -

or remedy of the Company arising out of this Agreement.

)
I
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6.1

6.2

ARTICLE-6

DURATION OF AGREEMENT

Term of the Agreement {

Subject to the terms of this Agreement, this Agreement shall be effective.
from 31.3.97 and shall continue in force until the completion of a period

of fifteen (15) years from the project COD unless earler términated as .
provided herein, and not later than one hundred and eighty (180} days

prior to the expiry of the initial term of this Agresement, the Agreement

may be renewed for such further period and on such ferms and

conditions as may be mutually agreed up-on the parities.

This Article shall survive any Termination of this Agreement. |f the
Parties do not mutually agree to renew this Agreement or otherwise
upon the expiry of the initial term of this Agreement, the Board shall
have the first option to purchase the Project at the Terminal Value plus
any Transfer Costs and Transfer Taxes (as defined in Schedule G) and
as determined by the Independent Appraiser defined in Schedule C.

Such option shall be exercisable during the sixty (60) day period ..
immediately preceding the expiration for the initial term - of this
Agreement and the Company shall notify the Board of its acceptance or
rejection of the option within such sixty (60) day period or fifteen (l5)
days after the date of Board's offer whichever is later. If the Board's
offer is not accepted by the Company within such period, the Company
may solicit offers of purchase from third parties or sell power from the
Project to third parties as per applicable Law; provided that the Board
shall have the first right of refusal with respect of any bonafide offer
received by the Company which the Company wishes to accept,
exercisable within thirty (30} days of receipt of the Company of such
offer (which shall within five days of such receipt be provided to the
Board by the Company) upon mutually satisfactory terms of payment. if
the Board does not exercise such right or the Parties cannot agree to the
terms of payment, the Company may dispose of the Project as it thinks
fit subject to prevailing Law.

8.3 Notwithstanding any other provisions of this Agreement, in the event that

Financial Closing has not occurred with in 12 months of the signing of
this Amendment Agreement, either party may up on 30 days nofice to
the other party terminate this Agreement without liabilily or obligation
whatsoever unfess (in case of any termination by the Board) Financial
Closing shall occur within such 30 days notice period, in which case.
such notice shall be deemed to have been withdrawn, provided that (i)
the Company shall have used its reasonable endeavors to achieve such
Financial Closing and (ii) the Party seeking such termination shall then
be in compliance with its obligations under this Agreement. In the event
of such termination, the Security Deposit provided by the Company
pursuant to Article 15.10 shall be cancelled and / or returned to the
Company without being drawn upon by the Board, only if the Board is
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satisfied that the Company used its reasonable endeavours to achieve
financial closing.
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ARTICLE-7
UNDERTAKINGS

7.1  Covenants of the Company
The Company he'reby_ covenants and agrees with the Board to :

a)  use all reasonable &fforts to construct the Project in’ accordance
with the construction contract and to operate the Project in
accordance with Prudent Utility Practices;

b)  Work without fiability with, and co-operate in good faith with, the
Board with respect of all of the Board's obllgatlons and rights
hereunder . '

¢) Useall reasonable efforts to obtain all _Permitsi
d) Adhere to the Technical Limits as Set:,o_dt' in Schedule A,

e)™) -use all reasonable efforts to cause the date of Financial Closing

- to occur within six (6) months of the date of signing of this

Amendment Agreement and “furnish to. the Board periodic

progress reports (nof less than monthly) regarding the same and

in any case cause Financial Closing to occur not later than twelve

(12} months from the date of &gnrng of this Amendment
Agreement. .

f}  ~ Shall nat, without the consent of the Boards, reduce the amount
paid in at Financial Closing by the Promoter Group as the main
promoters of the Company and in the development, construction
and operation of the Project efficiently during the subsistence of
this Agreement.

o) If the Inter Connection Facilities are completed by the date
which is twelve weeks prior to the Scheduled Date of Completion
of the first Generating Unit and the first Generating Unit is not
synchronized on or before the Scheduled Date of Completion of
the first Generating Unit, pay to the Board interest on the actual
cost of the Inter Connection Facilities constructed only for the

purposes of the Project (As established by the Board to the

reasonable satisfaction of the Company), such interest being
cafculated on a daily basis and being equal to the interest
charged in respect of any loans raised by it and appiied towards:
meeting such cost and being payable from the Scheduled Date of
Completion of the First Generating Unit until the earfier of the date
of such synchronization or the date when such synchronization
would have occurred but for any defay arising from an event of
Force Majeure. The Company's payment obligation under this
Article shafl not be affected by application of Article 10.4.
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h)

)

Provide to the Board a copy of the Financing Documents and the
shareholder subscription agreements relating to the Promoter
Group's equity commitment to the Project within one month of the
Financial Closing and promptly, as they are entered into, provide
to the Board- copies of instruments creating any liens or
encumbrances on any of the assets of the Project.

Cause the Project COD to occur not later than the Scheduled
- Date of Completion of the last Unit, as per Article.1.1.54.

Covenants of the Board

The Board hereby covenants and agrees with the Company to:'

b)

@™ (1) make all reasoriable efforts “for making - arrangements

{including financing and construction) for the Inter Connection
Facllity so that the Interconnection Facility Is completed twelve
weeks before the Schedule Date of Completion of the first
Generating Unit of the Project and if the Inter Connection Facility

~ has not been completed on or before such date or the date such
Interconnection Facility would have been completed but for any
. delay arising from an event of Force Majeure, and an

Independent Engineer designated by the Company and
reasonably acceptable to the Board, has certified that the Project

“is ready to begin the process of interconnection, the Board shall

pay to the Company as liquidated damages for such delay an
amount equal to 80% of the Capacity Charge calculated in the
manner described in Article 5.2(b), substituting, however, for the
Installed Capacily, the capacity of the first Generating Unit

- required to be installed as per the EPC Contract, from the later of

the Scheduled Date of Completion of the First Generating Unit
and the date falling six weeks after the first Generating Unit is
ready to begin the process of interconnection (as certified by the
Independent Engineer) until earlier of the date falling six weeks

after the date upon which the Inter Connection Facility is -

completed or the COD of the first Generating Unit, provided that
the Board's payment obligations under this Article shall not be
affected by application of Article 10.4. Within thirty (30) days of
the COD of the first Unit, the Company shall refund to the Board,
the excess, if any, of the payments described above over the
payments which would have been made based on the Installed

Capacity as determined in testing and commissioning the first
Unit.

Work, without liability, with, and co-operate in good faith with the

Company with respect to, all of the Company's obligations and
rights hereunder; and

Make all reasonable 'good faith efforts to assist the Company in
obtaining clearances for procurement of land and sourcing of
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e)

f) 0

g ) (uwv

water, and such other clearances as may be required at the State-
level,

Provide electricity in accordance with Article-2.7 for construction,
start-up, testing and commissioning and make reasonable efforts
to facilitate the conduct of testing and commissioning procedures

‘in accordance with Schedule F.

Use its reasonable efforts to design, construct, operate and
maintain the Inter Connection Faciliies in accordance with
specifications to be determined by mutual agreement of the
Parties as per Arttcle—15 5

Make all reasonable efforts fo obtain the Issuance. of GOAPs

' Guarantee (as exscuted by the GOAP) substantially in the form

attached herefo as Schedulé~J within 60 days from 31.3.97 or as

soon as thereafter as practicable, provided that, the scheduled

date of completion of the last unit and all prior date for the
company's performance hereunder shall be deemed fo be
extended day for day for each day of delay reckonsed from 61%
day in the issuance of GOAP Guarantee.

Make alf reasonable efforts to assist the Company to obtain the
issuance of the Fuel Linkage i.e., the required Permits from the
GOAP and the GOI allocating to the Project the right to obtain
and use quantities of Natural Gas to generate electricity af a PLF
of 100% (the “Fuel Linkage’), subject to any actions of the
Company, which may be required in connection therewith by
31.3.2001 or as soon thereafter as practicable provided that the
Scheduled Date of Completion of the last Unit and alf prior dates
for the Company’s performance hereunder shall be deemed fo be
extended day-for-day for each day of delay reckoned from
1.4.2001 in the issuance of the Fuel Linkage.
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ARTICLE-8

- REPRESENTATIONS AND WARRANTIES

8.1 Representations and Warranties of the Company

The Company represents and warrants that:

Ty

i)

The Company is a company duly organized and validly existing
under the laws of India and has all -requisite legal power and
authority to execute this Agreement and carry out the terms,
conditions and provisions hereof: -

~ This Agresment constitutes the valid, legal and binding obligation

of the Company, enforceable in accordance with the terms hereof

© except as the enforceability thereof may be limited by applicable

bankruptcy, insolvency, reorganization, moratorium or other
similar law affecting creditors’ rights generally and except to the
extent that the remedies of specific performance, injunctive relief
and other forms of equitable relief are subject to equitable

- defenses, the discretion of the court before which any proceeding

may be brought, and the principles of equity in general;

Thée Company has duly paid all rents, royalties and all public

- demands including provident fund dues, gratuity dues, employees

state insurance dues, income tax, salés tax, corporation tax and
all other taxes and revenues payable to any Government Agency
and that at present there are no arrears of such dues, rents,
royaities, taxes and revenues due and outstanding and that no
attachments or warrants have been served on the Company in

respect of sales tax, income tax, Government revenues and other
taxes. ' :

There are no actions, suits or proceedings pending or, to the
Company's knowledge, threatened, against or affecting the
Company before any court or administrative body or arbitral
tribunal that might materially adversely affect the ability of the

Company to meet and carry out its obligations under the
Agreement; and

The execution and delivery by the Company of this Agreement
has been duly authorized by all requisite corporate action, and will
not contravene any provisions of, or constitute a default under,
any other agreement or instrument to which it is a party or by

which it or its property may be bound.
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8.3

Representations and Warranties of the Board

The Board represents and warrants that:

i)

i)

The Board is a statutory corporation duly organized and validly |
existing under the laws of India and has all requisite legal power
and authority to execute this Agreement and to carry out the

terms, conditions and provisions hereof;

This Agreement constitutes a val_id, Iegal an_d binding obligation of
the Board, enforceable in accordance with the terms hereof
except as the enforceability thereof may be limited by.applicable
bankruptcy, insolvency, reorganization, moratorium or other
similar laws affecting creditors’ rights generally and except to the
extent that the remedies of specific performance, injunctive relief
and other forms of equitable relief are subject to equitable
defenses, the discretion of the caurt before which any proceeding
may be brought, and the principles of equity in general,

There are no actions, suits, or proceedings pending or, to thé

. Board's knowledge, threatened against or affecting the Board

before any court or administrative body. or arbitral tribunal which
might materially adversely affect the ability of the Board to meet
and carry out its obligations under this Agreement; and

The execution and delivery of this Agreement by the Board has
been duly authorized by all requisite corporate action, and will not
contravene any provision of, or constitute a default under, any
other agreement or instrument to which it is party or by which it or
its property may be bound. _

Mutual Covenants

Each Party will (except to the extent the subject of a bonafide dispute)
duly pay all rents, taxes, cesses, fees, revenues, assessments, duties,
other outgoings and other amounts owing by it and will observe all the
rules and regulations pertaining to the same and will not do or omit to do
or {to the extent within its control) suffer to be done anything the purpose
of which is to adversely affect or prejudice the interest and rights of the
other Party hereunder in any manner whatsoever.

(*}
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The.occurrenee and continuation of any of the following events shall
. constitute a Board Default, unless any such event occurs as a result of a
o Company Default as defined in Arhc:le—g 2 or any breach by the

ARTICLE-9

DEFAULT AND TERMINATION

‘Board Default -~

Cornpany of its obllgatlons hereunder

Any failure of the Board to make any payment(s) required 16 be

ade to the Company undér this' Agreement, which continues for |
a period’ of sixty (60) days or ‘more from the Due Date of
' Payment or any failure of the Board to make any payment(s) in

excess of Rs.30 crores required to be made to the Company

“under this Agreement, which continues for & period of thirty (30)

days or more from the Due Date of Payment; pnowded in either

- casethat:

(b)

L ©

(i) © The Company has furnished a bill to the Board for ‘such

~ payment as provided in Article-5;

(i)  To the extent the Letter of Credit is outstanding or as the
case may be the Escrow Account is in operation, the
‘Company shall have presented such bill for payment under
the Letter of Credit or Escrow Account as provided under
Article-5 of this Agreement:

The Board repudiates this Agreement or evidences in any manner

its intention not to perform its obligations under or to be bound

by, this Agreement.

The transfer, pursuant to law, of either the Board’s rights and
obligations under this Agreement or all or a substantial portion of
the assets or undertakings of the Board, or the dissolution of the

Board, pursuant to law, including by way of merger, consolidation, -
liquidation, reconstitution or reorganization unless the transferee -

Qr successor.

(i')r expressly assumes the obligations of the Board under this

Agreement and subject to (iii) below, those liabilities and

obligations are guaranteed by the GOAP pursuant to the

: GOAP Guarantee; ,

(i)  is either the ownerfoperator of a substantial part of the
transmission system of Andhra Pradesh andfor is the
.purchaser/ seller of a substantial part of the butk supplies
of electricity in Andhra Pradesh, has a credit rating (as
determined by an independent credit rating .agency) at
least equivalent to that of the Board and is otherwise
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(e}

M

capable of performing the obligations of the Board under
this Agreement.

(i) - to the extent that the GOAP Guarantee remains in effect,
the GOAP without interruption guarantees the performance
of the transferee or successors on the same terms and
conditions- as the GOAP Guarantee or such other
guarantees or commercial security are prowded for the

. obligations of- ‘the resulting-entity, successor or transferee
that in the reasonable business judgement of the Company
~and the sole and absolute judgement of the Company's
lenders, if any, provides equiValent assures of
perforrnance ' : '

R (iv). 1the transferee or successor shall have provided to the

Company security for its payment obligations hereunder
which in the reasonable business judgement of the:
Company and the sole and absolute judgement of the -
Company's lenders, if any, is at least aquivalent to the .
. security constituted by the Letter of Credit and the Escrow
‘ Account Agreement as deﬁned in Article-5.10.

The failure of the Board to observe, or perform any obligation

- expressed to be assumed by it in Article-5.10 or the Escrow

Account’ Agreement, which failure. is not remedied within thirty
(30) days of notice thereof from the Company or, in the case of
any default in making of any payment from the Escrow Account,
referred to therein, such longer period as is represented by the
number of days until the Due Date of Payment, plus the cure
periods referred to it Article-9.1(a);

The GOAP repudiates the GOAP Guaramee, the GOAP shall be
in material breach of its obligations under the GOAP Guarantee,
or the GOAP Guarantee shall cease to be a legal or binding

- obligation of the GOAP other than by reason of the company's

failure to materiaily comply with its terms;

~ The serious breach by the Board of any material terms of this

Agreement (other than with respect to Article-9.1 (a) through (e)
above), where the Board shall fail to cure such breach within
ninety (90) days of notice thereof by the Company.

Company Default :

The occurrence and continuation of any of the following events shall
constitute a Company Default, unless any such event occurs as a result
of a Board Default as defined in Article-9.1 or any breach by the Board
of its abligations hereunder:

(a)

Any failure of the Company to make any payment(s} required to
be made to the Board under this Agreement, which continues for
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(b)

©

a period of sixty (60) days or more; or any failure of the Company
to make any payment(s) in excess of Rs.30 crores required to be
made to the Board under this Agreement, which continues for a

period  of thirty (30) days or more; either directly or through a .

credit to the Board in the bills, as per Article-5.

The Combahy repddiates the Agréement or evidences in any .

manner its intention not to perform its obhgatlons under, or to be
bound by this Agreement

The transfer, pursuant to law, of either the Company’s rights

-and/or obligations under this Agreement or all or a substantial
portion of the Company's assets or undertakings, or.the -
dissolution of the Company, pursuant to law, including by way of

. merger, oonsohdatlon hqundatlon reconstltutlon or reorganization,

e unless

(d)

(e)

®

(i) the tranéféree or the successor expressly assumes the

obligations of the Company under this Agreement.

- (it} such transfer or dissd!ufion dbes not affect_ adversely the

-ability of the resuiting entity to perform its gbligations under
this Agreement, in the sole and’ reasonable opmlon of the
Board;

or such transfer or dissolution constitutes or is the direct result of
a Change in Law or event of Political Force Majeure.

The Company abandons the construction or operation of the
Project, other than as a result of Force Majeure, for a peruod of
forty-five (45) consecutive days or more.

The Company

(i) fails to commence construction by (i) issuing a notice to

proceed to the construction contractor, (i) commencing
substantial continuing work on the foundation for the first
generating unit andfor (i) deiivering to the site and
commencing installation of major components of the
project within ten (10) months of the signature of this
agreement, provided that such period shall be extended
as provided in Article-10.4 for delay in the achievement of
such date which is caused by a Force Majeure event, or

(i) - fails to achieve Project COD on or before the Scheduled

Date of Completion plus six months as extended in
accordance with Article-1.1.54. '

The project fails to issue an Availability Declaration providing for
Declared Capacity which is in excess of 50% of the Installed
Capacity for a continuous period of one hundred and twenty (120)
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9.3

9.4

days (excluding any period of major overhaul undertaken in
accordance with the manufacturers recommendations, any
period of Force Majeure; any act or omission of the Board or any"
Emergency directly causing or contributing to the shortfall in the
Declared Capacity).

(@0 The failure of the Company either:

(1) to demonstrate in- tests conducted in -accordance with
Schedule-F' (including any permitted retests) that the
Project has an Installed Capacity of at least 90% of the
output initially guaranteed by the manufacturer or supplier-
of the Generatlng Units as at Pm]ect COD .

(u)f"’ to mamtam thereafter dunng the term of this Agreement
reliable capacity equal to- 97% of the Installed Capacity as
at Project COD as such reliable capacity shall be
determined by testing pursuant to paragraph 2.7 of
Schedule D and the Company is not able to demonstrate
such reliable capacity in any subsequent retest during the
next succeedmg twelve (12) months. .

“(h) The Company commlts a breach of Article-7. 1(f)

{i) The serious breach by the Company of any matenal term of this
Agreement (other than with respect to Articles-9.2(a) through (h)
above), where the Company shall fail to cure such breach within
ninety (90) days of notice thereof by the Board.

Remedies of the Company

Upon the occurrence and continuance of a Board Default set forth in
Article-9.1 above and the failure of the Board to cure such defauit within
the applicable cure periods, if any, specified in Article-8.1, the Company
shall, at its option, have the right to

)] elect to terminate this Agreement by issuing a termination notice
in accordance with procedures set forth in Article-9.5, or.

- (i) receive damages or have recourse to such other remedles as are

available under Law.
Remedies of the Board

Upon the occurrence and continuance of a Company Default set forth in
Article-9.2 above and if the Company fails to cure such default within the
applicable cure periods, if any, specified in Article-9.2, the Board shall, at
its option, have the right to

) elect to terminate this Agreement by issuing a termination notice
in accordance with procedures set forth in Article-9.5, or.
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receive damages or have recourse to such other remedies as are
available under Law.

95 ' uTermfnation Procedure

(2)

In the event that the Board gives a termination notice to the

Company in accordance with Article-9.4, the following procedures

.. and cure periods shall be observed and shall have expired,
* - respectively, prior to this Agreement actually being terminated
- and of no further effect (the date of such termination being the

Termination Date):

() A termination notice issued in respect of a Company

(i)

Default under Article-9.2(c) shall result in the Termination

" Date occurring on the twentieth (20") day from the date of
~ receipt by the Company of such termination notice without
any further requirement for further action by the Board or-

any opportunity to cure by the Company. In case of a

* termination notice- received - in respect of any other

Company Default under Article-9.2, the Company may
within ninety (90) days from the date it receives the
termination notice attempt to either.

. (A)  cure the Company Default which gave rise to the

termination notice, or

(B) transfer, sell and/or assign the Project to the Board,
the lenders or any third-party purchaser, in which
case, if such sale is effected (which shalil only be
with the prior consent of the Board which consent

- will not be unreasonably withheld), then such new

. owner of the Project shall have a full additional -

ninety (90) day period to cure the Company Default,

The Board shall not be deemed to have unreasonably

- withheld its approval if in the sole and reasonable opinion
of the Board, the new owner does not possess equivalent

financial standing and technical capability to that of the
Company as on the Commercial Operation Date of the first
Generating Unit. If such new owner fails to so cure the

Company event of default within such ninety (90) day - |

period, or if the Board fails to provide its consent to such
new owner, then the subparagraph (ii) below shall apply.

~ for a period of ninety (90) days from the date on which the

lenders are able to fully exercise their right to possess the
Project or effectively gain control over operation of the,
Project in accordance with the Financing - Documents
(subject to the Board’s right under sub-section (iv) and
Article-9.6), the lenders shall be entitled to attempt to cure
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(b)

E

any Company Default (including, Without Limitation, by
selling or transferring the Project to a third party, which
shall only be with the prior consent of the Board which

consent will not be unreasonably withheld, who shall have

" ninety (80) days from the date of transfer to attempt to cure
the. Company Default if such sale by:itself does not effect
such cure). If the lenders or such third party are unable fo
¢ure such Company-Default by the end of the applicable
periods specified above, then the Termination Date shall
occur at the expiration of such period.

(iti) lf a cure is effected in accordance mth the procedures
: described in (i) and (ii) above, on notification to the Board
by the Company and reasonable verification by the Board,
the termination notice shali-be and will be:deemed to be

" withdrawn on the date of such cure

{iv)  Not withstanding anything contalned in Arttcleﬂg 5(a)(;) and

(i) above to the contrary, at all times. during the
continuance ‘of a Company Default and during which the
‘Company maintains actual possession and control over the
Project, the Company shall use its reasonable efforts to
operate and maintain the Pro;ect as: generaily required
hereunder.

(v} If the Project is sold to any third party in accordance with
the provisions of this Article-9.5, then such third party shall
become a party hereto in place of the Company and the
Board shall execute such documents as may reasonably
be required by the Company, the lenders or such third
party to give effect to the substitution of such third party as
a party herete in place of the Company

(;.r'r} The Board shall, if so requested by the Company. gwe an

undertaking to the lenders or any agent or trustee acting

on their behalf in such form as they may reasonably

require to perform the abligations set out in this paragraph -

(a)

In the event that the Company gives a termination notice ta the
Board in accordance with Article-9.3, the Board may within ninety
(90) days from the date it receives the termination notice attempt
to cure the Board Default which gave rise to the termination
notice. However, such cure period of ninety (80) days shall be
reduced to thirty {30) days in case of a termination notice due to a
Board Default under Article-9.1(a). If such cure is effected, on
notification to the Company by the Board and on reascnable
verification by the Company, the termination notice shall be and
will be deemed withdrawn, or otherwise the Termination Date
shall oceur at the expiry of such period.
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9.6

(c)  Any Party which has been served with a notice of termination
’ under Article-9.4 shall use all reasonable endeavours to cure the
Company Default or the Board Default as the case may be, as
soon as practicable. Both parties shall, save as otherwise
provided herein, continue to perform their respective obligations

R under this Agreement and shall not, whether by act or omission-

impede or otherwise interfere with any Party's endeavours to cure
‘the Company Default or the Board Default, as the case may be
~during such cure.

Right to Operate the Project

_ Notwithstanding anything in Article-9.5(a) (i) and (ii) or otherwise in.this
Agreement to the contrary, if the Board gives a termination notice under
- Avrticle-9.4 with respect to a Company Default, during the applicable cure

period in Article-9.5(a), neither the Company nor the Lenders under the
Financing Documents nor any third party to which the Project has been
sold ‘or transferred in accordance with Article-9.5(a) are using all
reasonable endeavours in the assessment of the Board to cure such

..Company Default as soon as reasonably practicable, the Board shall
- have-the right, but not the obligation, if for reasons of the security or
- integrity of the Board’s system or security of supply, the Board considers
- it necessary, upon seventy two (72) hours notice to the Company (a

"Step-in Notice”), subject to the lender's consent, to require the operator
to operate the Project or, where the operator is unwilling or unabie to do
so0, to operate the Project itself in accordance with Prudent Utility
Practice for such period(s) up to the date of any transfer of the Project
pursuant to a Buy-out or otherwise, as the Board deems necessary, at
the expense of the Company. During such period of step-in, the Board’s
payment obligations to the Company shall be restricted to the payment
of 65% of Capacity Charges computed in the manner described in
Article-5.2(b) except that such charges shall be based (rather than on
the Installed Capacity) on the capacity which could reasonably be made
available, by the Board having regard to the condition of the Project, but
the Board shall be responsible for all costs of Fuel. The rights of the
Board under this Article-9.6 shall cease upon the earliest of the cure of

such Company Default, the transfer of the Project to a third party

pursuant to Article-9.5(a) and the occurrence of the Termination Date.
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ARTICLE-10

FORCE MAJEURE

10.1 Force Majeure Events

For the purposes of this Agreement, Force Majeure means any act,
event or circumstance, or combination of acts, events or circumstances,
which materially and adversely affects the affected Party’s performance
of it's obligations pursuant to the terms of this Agreement, but only if and
to the extent that such acts, events or circumstances are not within the
affected Party’s reasonable control, were not reasonably foreseeable

“and-could not have béen prevented or overcome by the affected Party

through the exercise of reasonable skill or care. Any act, event or
circumstante or combination thereof meeting the description of Force
Majeure that has the same effect upon the performance of any
Contractor, which directly, materially and adversely affects the
performance by the Company or the Board respectively of their
obligations in whole or in part under this Agreement shall constitute
Force Majeure with respect to the Company or the Board respectively.
Where such performance is affected in part, after applying any damages
or compensation from the parties involved or insurance to remedy the
effect of such event, the affected Party shall not be relieved of the
performance of that part which is not so materially and adversely
affected. Force Majeure shall comprise the following acts, events and
circumstances to the extent that they or their consequences satisfy the
above requirements.

{i) Political Force Majeure Events, which shall comprise the following
acts, events and circumstances.

(1)  Act of war (whether declared or undeclared), invasion,
armed conflict or act of foreign enemy, blockade, embargo,
revolution, riot, insurrection, civit commotion, act of
terrorism or sabotage, in each case occurring inside or
directly invalving India;

{2) Any act, failure to act, restraint or regulation, of any.
Government Agency (excluding actions that constitute
remedies or sanctions lawfully exercised as a result of
breach by the Company of any Law which is neither
expropriatory nor discriminatory in nature), comprising.

(a) any act, omission, regulation or restraint constituting
a Change in Law {as defined in Article-11.2)

(b) any Change in Permits (as defined m Article-11.3);
or -
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(3)

@

(c) the expropriation by any Government Agency or
compulsory acquisition of any shares in, or assets
~or rights of, the Company or its Contractors.

' Strikes, - lockouts or other labour difficulties, which are

politically motivated (rather than motivated primarily by a
desire to improve compensation or working conditions of

- those involved) or are caused in whole or part by another
_ event of Political Force: Majeure or are part of a nationwide
or regional strike, or other generalized labour action

oceurring within India; (excluding such events which are
site specific and attributable to the Company);

~ Radioactive contamination or i ionizing radiation or chemical

contamination originating “from a source in India or
resuitlng from another Political Force Majeure Event..

i) - Non-PoIitlcal Force Majeure events comprising the following acts,
' events and Circumstances

o

2
(3)
(4)

®

(6)

)

Flood, ‘cyclone, lightning, earthquake, drought, storm or
any other extreme effect of the. natural elements,

Epldemlc or plague. - -
Fire or explosion.

Strikes, lockouts or other labour difficulties not included in
Article-10.1(i) (3); (excluding such events which are site
specific and attributable to the Company)

Catastrophic failure of major components or equipment
excluding however, normal wear and tear or inherent
defects or flaws in materials or equipment.

Air crash, shipwreck or trainwreck or loss of or damage to
any major component of the Project arising in the course of
marine transit other than due to the fault of the transporting
party; ’

Any act, event or circumstances of a nature analogues to
the foregomg

Provaded however, that for the avoidance of doubt, lack of funds shall
not be construed as an event of Force Majeure.
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10.2 Notification Obligations, etc.

(a) . Any Party claiming a Force Majeure event shall formally notify in
writing in the manner specified in (b) below and seek to satisfy the
other Party of the existence of such a Force Majeure event and
shall use jts reasonable endeavour to resume performing its
normal obligations as soon as possible after the cessation of such
a Force Majeure event.

{b)  The Party claiming Force Majeure shall give notice ﬂto the other

Party of any event of Force Majeure as soon as reasonably-
-practical after becoming aware of its existence, but not later than
five (5) days after the date on which such Party knew or should
reasonably have known of the commencement of the event of
Force Majeure. Notwithstanding the above, if the event of Force
Majeure results in a breakdown of communications rendering it
not reasonably practicable to give notice within the applicable
time limit specified herein, then the Party claiming Force Majeure
shall give such notice as soon as reasonably practicable after the
reinstatement of communications, but not later than seven (7)
days after such reinstaternent.

(c)  The Party claiming Force Majeure shall give notice to the other
Paity of;

i) The cessation of the relevant Force Majeure act, event or
circumstances; and,

i) ~ The cessation of the effects of such Force Majeure events
on the enjoyment by such Party of its rights or the
performance by it of its obligations under the Agreement;

as soon as practicable after becoming aware thereof.

10.3 Mitigation: Co-operation: No obligation to settle Strikes

Any Party claiming. Force 'Majeure shall use its reasonable efforts to
mitigate and overcome the effects of any act, event or circumstance of
Force Majeure as soon as practicable after the occurrence of a Force

‘Majeure event, including through the expenditure of reasonable sums of

money, and.to co-opertae with the other Party to develop and impiement
a plan of remedial and reasonable alternative measures to remove the
event of Force Majeure; provided, however, that no Party shall be
required under this provision, to seitle any strike or other labour dispute
on terms it reasonably considers to be unfavourable to it. The party
claiming Force Majeure shall furnish weekly written reports to the other
Party with respect to its progress in overcoming the effects of the act,
event or circumstance of Force Majeure together with such supporting
documentation and information as the other Party reasonably requires
regarding the claim of Force Majeure.
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10.4 General Consequences of Force Majeure

- 10.5

Subject to the- other provisions of this Agreement, no Party shall be in
breach of its obligations under this Agreement due to its failure or delay
in performing its obligations hereunder to the extent that such failure or
delay has been caused by one or more acts, events or circumstances of

Force Majeure, for so long as such act, event or circumstance or its

effects are continuing and any dates specified herein for such
performance shall be extended to the extent necessary to compensate
for the delay which shall be on a day-for-day basis (unless the
circumstances justify a longer or shorter period); provided that if the
Party claiming Force Majeure fails to give notice thereof to the other

. Party within the period and in the manner specified in Article-10.2(b),

such party shall: only be entitled to rehef on account thereof from the
date lt gwes such notice.

Fmancnal Consequences of Force Majeure

{a) The Company shall not be entitled to claim ény adjustments for

increased costs incurred as a result of an event of Force Majeure
except to the extent provided in Article-11.

(b) ~ Except - as - provided in this Article-10.5, -an act, event or
circumstance of Force Majeure shall excuse the payment
obligations of either Party which shall be determined in
accordance of the terms of this Agreement.

(c)  Payments to the Company by the Board in respect of periods of
- Political Force Majeure shall be limited as follows:

(i) in case of any event of Politicai Force Majeure affecting
either Party as per Article-10.1(i) (2) occurring after the
COD of the first Unit claimed by the affected party, the
Board shali pay, for each Settlement Period for which such
Force Majeure is in effect, Capacity Charges, until the
earlier of the (x) the date the effects of such Political Force
Majeure event cease to exist and (y) 180 days from the
date of commencement of such event. The Capacﬂy
Charges shall be computed in the manner described in

- Article-5.2(b) except such charges shall be calculated for
the period only described above and shall be based (rather
than on the Installed Capacity) on the average Availability
Declaration of the past 180 days (excluding from such 180
day period any period of Force Majeure or Scheduled
QOutages) or such lesser period in case the relevant date is
not available for a period of 180 days.

(i) On the occurrence of any other Political Forcé Majeure
event effecting either Party as per Article-10.1(i), occurring
after the COD of the first Unit, claimed by the affected
party, the Board shall pay, for each Settlement Period for
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which such Force Majeure is in effect, 75% of Capacity
Charges, until the earlier of the (x) the date the effects of
such Political Force Majeure event cedse to exist ‘and (y)
one hundred "and eighty (180) days from the date of
commencement of such event. The Capacity Charges
shali be’computed in the manner described in Article-5.2(b)
except such charges shall be calculated for the period only
described above and shall be based (rather than on the
installed Capacity) on the average Availability Declaration
of the past 180 days (excluding from such 180 day period
any period of Force Majeure or Scheduled Outages) or
such lesser period in case the relevant data is nat available
rfor a penod of 180 days -

Non-Political Force Majaure aﬁecting the Board after Project
cOoD ‘

In case of any Non-Political Force Majeure event effecting the

' Board as per Article-10.1(ii) occurring after the COD of the first

Unit, the Board shall pay, for each Settlement Period for which

- . such Force Majeure is in effect, 65% of the Capacity Charges,

until the earlier of the (x) date the effects of such Non-Political
Force Majeure event cease to exist and (y) one hundred and
eighty (180) days from the date of commencement of such event.

The Capacity Charges shall be computed in the manner

described in Article-5.2(b) except such charges shall be
calculated for the period only described above and shali be based
{rather than on the Installed Capacity) on the average Availability
Declaration of the past 180 days (excluding from such 180 day
period any period of Force Majeure or Scheduled Outages) or
such lesser period in case the rerevant data is not available for a
period of 180 days.

In case of Political Force Majeure Events described under
Article-10.1(i)(2) affecting the Fuel supplier or transporter, which
prevents delivery of Fuel to the Project and for which the Fuel
supplier or transporter is excused under Fuel Supply

“Agreement(s), the Board shall pay for each settlement period for

which such Force Majeure 'is in effect 65% of the Capacity
Charges, commencing, however, on the date 30 days afier the

date on which a nofice of commencement of such event is

delivered by the Fuel supplier or transporter to the Company
under the Fuel Supply Agreement(s) as communicated to the
Board and the Board having satisfied itself that the Company
made best efforts to provide alternate fuel supplies during this 30
day period, until the eariier of the®(X} date the effects of such
Force Majeure Event cease to exist and (Y) one hundred and
eighty (180) days from 31% day of commencement of such event.
The Capacity Charges shall be computed in the manner
described in Article-5.2(b) except such charges shall be
calculated for the period only described above and shall be based

48

@ L B BN BN BN O BN BN BN BN BN BN BN RN NN NN AN B BN SN N NN BN OB BN I N N N N ]
v -

) As modified in November 1997
") As amended on 25.06.2003
Y As modified in November 1997 and as further amended on 25.6.2003



- {rather than on the Installed Capacity) on the average Availability
Declaration of the past 180 days (excluding from such 180 days
period any period of Force Majeure or Scheduled Outages) or
such lesser. period in case relevant date is not available for a

. period of 180 days.

10 6 Termmatmn for Farce Majeure

oo A{a) - Elther party may issue a notice of termination of this Agreement if

o (i) an event of Political Force Majeure as described in Article-

10.1(j) has coentinued for more than one hundred and eighty (180)

days or (ii) the Company following damage to the Project resulting

from such event fails or is unable to or elects (subject to Article-

- 10.7) not to restore the Project. Such natice shall become

= effective twenty-(20) days from the date of issuance thereof (the
“Termination Date”).

(b} - The Board may issue:a notice of termination of this Agreement if
- the effects of a Non-Political Force Majeure Event as described in
‘Article-10.1(ii) affecting the Board or Force Majeure affecting Fuel
- 'supplier or transporter -as described in Article-10.5(e) have
- continued for-more than one hundred and eighty (180) days and
the Company may issue a notice of termination of this Agreement
of the effects of a Non-Political Force Majeure Event as described
in Article-10.1 (ii) affecting the Board or Force Majeure affecting
Fuel supplier or transporter as described in Article-10.5 (e) have
continued for more than two hundred and seventy (270) days.
- -Such notice shall become effective twenty (20) days from the date
of i issuance thereof (the "Termmatlon Date”™)

(c) - Elther Party may issue a notice of termination of this Agreement if
(l) the effects of a Non-Political Force Majeure Event as described
in Article 10.1(if) affecting the Company has continued for more
than one hundred and eighty (180) days or (ii) the Company

: followmg damage to the Project resulting from such event fails or
is unable to or elects (subject to Article 10.7) not to restore the
Project.  Such notice shall become effective twenty (20) days -
from the date of issuance thereof (the “Termination Date”).

Prowded that in case of a Non-Political Force Majeure event
_affecting the Company, Aricle-12 shall not apply to such
termination and the Agreement shall terminate at the end of the

cure period specified in Article-10.6 (c) without any liability to
..-.-either Party.

10.7. "Obtigation' to Restore Project

The Company shall not be entitled to relief under this Article-10 unless,
followmg the occurrence of any damage or destruction of the Project
arising from any event of Force Majeure, the Company shall have used
all reasonable efforts to commence the restoration of such Project as
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soon as reasonably practicable taking into account the circumstances of
the Force Majeure and thereafter has diligently pursued such
restoration, unless (i) the damage or destruction to the Project
constitutes a total or constructive loss or (ii) the Project would be
incapable following such repair of resuming operation at the levels
required under the Agreement; or (iii) such loss is not insured against in
whole or in part and the Company is unable despite its best efforts to
raise the necessary financing (taking into account any payments
received by the Company under this Agreement). )
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' 1.1

11.2

11.3

ARTICLE-11

CHANGE IN LAW

Definition of Law

For the purposes of this Agreement, “Law” means the ‘constitution of
India and. any act, rule, regulation, directive, noftification, order or
instruction having the force of Law enacted or issued by any-competent
legislature, or Government Agency. : '

)

Definition of Change in Law
For the purposes of this agreement, “Change in Law” means
()  any enactment or issue of any new Law.

(i) any émendment, alteration, modification or repeal of any existing
- Law or any new or modified directive or order thereunder,

(i} any change in the application or interpretation of any Law by a
competent legisiature or Government Agency in India which is
contrary to the existing accepted application or interpretation
thereof, in each case coming into effect after the date of this
Agreement, provision for which has not been made elsewhere in
the Agreement. :

Definition of Change in Permits

For the purpose of this Agreement, “Change in Permits” means

(i) any failure or refusal to grant or renew any Permit (other than for '

Cause) or;

(i) the imposition (other than for Cause) of any material requirement

in connection with the issuance of any Permit or the renewal,

extension or modification of any Permit after such Permit was
issued, in either case subsequent to the date of this Agreement;

(i} the impdsition (other than for -Cause) of a requirement for a
Permit which did not exist as of the date of this Agreement, or

(v} the revocation or canceliation (other than for Cause) of a_ny
Permit;

Provided that any such change “establishes requirements that are
materially more restrictive than the most restrictive requirements (A} in
effect as of the date of this Agreement, (B) specified in any applications
for any Permit filed by the Company or other documents filed in

)

As modified in November 1997

) As amended on 25.06.2003 :
" As modified in November 1997 and as further amended on 25.6.2003
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11.4

connection with such applications by the Company on or before the date
of this Agreement, or (C) agreed to by the Company in any Financing
Document or in any agreement with any Contractor, supplier of Fuel or
transporter of Fuel, provrsron for whlch has not been made elsewhere in
this Agreement

Additlonall Reduced Expendrtures or Other- Increasedl Reduced

(b}

- (_:osts due to a Change in Law or Change in Permits

(a)

Within sixty (60) days after the COD of the first Generating Unit or

- thé end of any Tariff Year, the Company shall determine after

accounting for the net economic effects on the Company during
the périod prior to the COD of the first Generating Unit or, as the
case may be, such Tariff Year of any Changes in Law or Changes
in Permits, based on an accounting conducted by an independent

‘chartered accountant reasonably acceptable to the Board. Ifas a .

result of such accounting, the Company suffers an increase in’
costs or a reduction in after-tax cash flow or any other net
economic burden which it would not have experienced but for
such changes in Law or Changes in Permits (taking into account

_the reasonable costs of financing of any capital improvement in

the period prior to the COD of the first Generating Unit or, as the
case may be, such Tariff Year), the aggregate economic effect of
which exceeds the equivalent of Rupees three (3) crores per 100
MW or pro-rata for any part thereof during the period prior to the
COD of the first Generating Unit and Rupees one (1) crore per
100 MW or pro-rata for any part thereof during the period after the
COD of the first Generating Unit, during any Tariff Year {excluding
cost adjustments in respect of Changes in Law or Changes in
Permits from any prior period), the Company may notify the Board
of any proposed amendments to this Agreement required to put
the Company in the same economic position it would have
occupied in the absence of such cost increase, reduction in the
net after-tax cash flow or any other economic burden. Such
notice shall be accompanied by a certification of the Company's
independent chartered accountant and a reasonably detailed
explanation of certification of an officer of the Company
respecting the basis for such net economic burden increase. The
amount of any net economic burden claimed by the Company
shall be net of any insurance proceeds received in respect
thereof.

Within sixty (60) days after the COD of the first Generating Unit or
the end of any Tariff Year, if after accounting as provided in
subsection (a) for the net economic effects on the Company
during the period prior to the COD of the first Generating Unit or
as the case may be, such Tariff Year of any Changes in'Law or
Changes in Pérmits, the Company experiences a reduction in
costs or an increase in after-tax cash flow or any other net
economic benefit which it would not have experienced. but for
such Changes in Law or Changes in Permits, the aggregate
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(c) |

(d)

economic effect of which exceeds the equivalent of Rs. 3 crore

per-100 MW or pro-rata for any part thereof during the period prior
- to the COD of the first Generating Unit or Rupees one (1} crore
. ~per 100 MW or pro-rata for any part thereof, following the COD of .

the first Generating Unit, during any tariff Year, the Company
shall provide to the Board results of such accounting together with
a certifieate of the independent chartered accountant and the
Board, in-response thereto, may notify the Company of any
proposed amendments to this Agreement required in its good
faith - judgement to put the: Company in the same economic
position it would have occupied in the absence of such cost

-~reduection,. increase in the net after-tax cash flow or any other
-economic_benefit. Such notice shall be accompanied by a

reasonably detailed explanation of a certification of an officer of
the Company respecting the basis for such decrease.

-Only i'rijc-:féaSed' costs which are necessérily and unavoidably
incurred in complying with or as a direct result of the Changes in
Law or Changes.in Permits taking into account, all reasonable

- steps ‘which may be taken by the Company to minimize such
.increased:costs; shall be considered as increased costs for the

purposes of this Article.

As soon as practicable during the period prior to the COD of the
first . Generating Unit or any Tariff Year after the - Company
becomes aware of any Change in Law or Change in Permits
which - could reasonably be expected to give rise to an
Increase/reduction in costs or reduction/increase in after-tax cash
flow pursuant to paragraph (@) and (b), the Company shall
provide .an interim notice thereof to the Board describing, to the
extent possible, the expected effect on the costs and the cash
flow of the Company. The Company shall consult with the Board

-regarding such increased expenditures and the Company shall

use all reasonable efforts to implement the Board's
recommendations, if any, to minimize such increased
expenditures consistent with Prudent Utility Practices and the
Company’s .obligations under this Agreement. If prior to the end

-of any Tariff year the Company demonstrates on the basis of a

certification of its chartered accountant that any Change in Law or
Change in Permits would result in the Company’s being unable to

meet its' payment obligations to its lenders under the Financing

Documents on a current basis, then in addition to the Company’s
rights under sub-section (a) but notwithstanding the time period
for exercising such rights specified therein, the Company shall be
entitled to propose amendments to this Agreement as provided in
subsection (a) and the Parties shall consider such propaosal as
provided in subsection (e) below, provided that any benefits which
the Company. is eligible to receive under subsection (a) shall be
reduced by any benefits received by the Company prior to the
end of the relevant period under this subsection.
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(e)  Within thirty {(30) days after receiving any proposal pursuant to
paragraph (a), (b) or (d), the Parties shall meet and agree on
either amendments to this Agreement or aiternative arrangements
to implement the foregoing. If no such agreement has been
reached within ninety (90) days after any meeting pursuant to
Article-11.3 (a), (b) or (d), as the case may be, the proposals of
the Parties shall be submitted to the independent chariered
accountant referred to in paragraphs (a), (b) and (d), as the case’
may be. ' S
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"12.2

12.3

124

ARTICLE-12

‘BUYOUT

Buyout Events: For the purpose of this Agreement, each of the

following shall be a Buyout Event:

(8)  The occurrenice of a Terminiation Date as a result of-a tenmination

notice issued by the Board pursuant to a Company Default which
becomes effective in accordance with Article-9.5(a); '

(b)  The occurrence of a Termination Date as a fesult ofa te'rminaltion
notice issued by the Company pursuant to a Board Default which
becomes effective in accordanice with Article-9.5(b);

() The'occurrence of a Termination Date as a result of any‘event of
Political Force Majeure pursuant to Article-1 0.6(a);

{(d)  The occurrence of a Termination Data as a result bf an event of
: Force Majeure pursuant to Article~10.6(b). ‘ ‘

Remedies to the Company

If a Buyout Event under Article-12.1 (b), {c) or (d)‘occurs, the Company
may require the Board to purchase the Project upon giving the Board a

notice of the same (the “Buyout Notice”) at the “Buyout Price” as defined
in Schedule-G. :

Remedies of the Board

In case of a Buyout Event described in Article-12.1 (a), (c) or (d) (and in
case of a Buyout Event described in Article-12.1(a), subject to the
lenders cure rights as set forth in Article-9.5), the Board shall have the
right to purchase the Project upon giving the Company notice of the

same (the “Buyout Notice”) at a “Buyout Price” as defined in Schedule-
G.

Buyout Price

- The Buyout Price shall be as determined in Schedule-G.

12.5

Independent Appraiser _ _ , )

The buyout Price shall be determined in accordance with Schedule-G by
an internationally recognized accounting firm listed in Schedule-C hereto
(the “Independent Appraiser”) appointed in accordance with paragraph 4

(a) of Schedule-G. All fees and expenses of any technical or other -

consultants which the Independent Appraiser reasonably believes are

necessary to retain, shall be paid by the Party other than the Party
validly claiming the Buyout Event.
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ARTICLE-13

NOTICES

13.1 Delivery )

- Except as otlierwise expressly.provided in this Agreement, all notices or

other communications which are required or permitted hereunder shall

. be in writing and sufficient if- delivered personally or sent by registered or
' certified mail, tele fax, telex or telegram addressed as follows: '

if to the Company ' Jh «
i o = Attentron :KKnshna Murthy, :
9 S S Executive Director
5.‘ - BSES Andhra Power Ltd
3 _ 6-3-1090/A, Somajiguda,
3] o ' Rajbhavan Road,
N . Hyderabad-500082, india
. Tele Fax No. : 91-040- 23326760
® Telephone  : 91-040- 23326759,23303496
i : ° If to the APTRANSCO:
@ Altention : Chairman & Managing Director
‘ ® APTRANSCO
Vidyut Soudha,
@ ' Hyderabad-500 082, india .
P Telex No. ' 0425-6318 APSEB IN : ;
‘ Tele Fax No. : 040-23320565
‘ @ ' Telephone :040-23317657
! All notices or communications given by tele fax, -telegram shall be
o ' confirmed by depositing a copy of the same in the post office in an
| ® envelope properly addressed to the appropriate party for delivery by
registered or certified mail. Al notices shall be deemed delivered upon
receipt.

0000000COCGOOSOOGCOOS

13.2 Address Changes

Any Party may by notice change the address and/or addresses to which
* such notices and communications to lt are to be delivered or mailed.
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14.1

ARTICLE-14

ARBITRATION

Informal Dispute Resolution

(a)

(b)

aCs

Each Party  shail: designate .in wnt:ng to the other Party a.

representative who shall be authorized to resolve any dispute

‘ ansmg under« this Agreement in an equatable manner.

i the des:gnated representatives are unable to reeolve a dispute

under this Agreement within fifteen (16) days, such dispute shall
be referred by such representatives to a senior officer designated
by the Company and a senior officer designated by the Board,

respectively, who shall attempt fo resolve the dispute within- a

further period of frfteen (1 5) days.

The Parties hereto agree to use the|r best efforts to attempt to

resolve all disputes arising hereunder promptly, equitably and in
good faith, and further "agree to provide each other with

" reasonable access during normal business hours to any and all

non-privileged' records, lnformatlon and data pertalnlng to any

" such-dispute.

142 Arbitration

(a)

( b)(‘*)

~(e)

In the event that any dispute is not resolved between the Parties
pursuant to Article-14.1, then such dispute shall be settled
exclusively and finally by arbitration. It is specifically understood
and agreed that any dispute that cannot be resolved between the
Parties, including any matter relating to the interpretation of this

Agreement, shall be submitted to arbitration- irrespective of the -

magnitude thereof, and the amount in dispute or whether such
dispute would otherwise be considered justifiable or ripe for

resolution by any court or arbitral tribunal. This Agreement and

the rights and obligations of the Parties hereunder shall remain in

full force and effect pending the award in such arbitration

proceedings, which award shall determine whether and when

termination of this Agreement if relevant shall become effective.

Each arbitration shall be conducted in accordance with the

arbitration rules as provided in the Arbitration and Conciliation
Act, 1996 (the “Rules”) except to the extent the rules conflict with
the provisions of this Article 14.2, in which event the provisions of
this Article 14.2 shall prevail.

Each arbitral tribunal shall consist of three arbitrators. Each Party
shall appoint one arbitrator for each arbitration, and the arbitrators
appointed, within thirty (30) days after the appointment of the
second arbitrator, shall appoint the third arbitrator for such
arbitration, or if the two arbitrators cannot agree, the third
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(d)

()

Y

(9)

(h)

N0

arbitrator shall be appointed in the manner specified in the
Arbitration and Conciliation Act, 1996. No arbitrator shall be a
present or former employee or agent of, or consultant or counsel
to, either Party or any affiliate of either Party, or in any way
related or closely connected with the promoters partners, or
beneﬁcuanes of the Parties.

Each arbitration shall be conducted in New Delhi India. The
Parties agree, to the fullest extent permitted by law, to waive any
right of apphcatlon to any court or tribunal of competent
jurisdiction in connection with any question of law arising in the
course of any arbitration, including any arbitration within the:
provisions of the Act or with respect to any arbitration award. .

The language to be used on all written documents provided in

‘each arbitration and in all arbitration proceedings shall be English.

Any decision or award of an arbitral tribunal appointed pursuant to
this Article-14.2 shall be final and binding upon the Parties and
shall be the sole and exclusive remedy between the Parties

_regarding any claims, counterclaims, issues or accountings

presented or pled to the arbitrators. The Parties waive any rights

~ to appeal or any review of such award by any court or tribunal of

the competent jurisdiction. The Parties agree that any arbitration
award made may be enforced by the Parties against assets of the
relevant Party wherever those assets are located or may be
found, and judgement upon any arbitration award may be entered
by any court of competent jurisdiction thereof. The Parties
expressly submit to the jurisdiction of any such court.

All arbitration awards shall be denominated in Indian Rupees. If
the arbitration award (or part thereof) consists of any currency
other than Indian Rupees, then the award (or part thereof) shall
be converted to Indian Rupees based on the applicable market
rate(s) of foreign exchange, not exceeding such TT selling rate(s)
as published by the State Bank of India on the date of such
payment. Interest at a rate equal to the Working Capital Rate
plus two percent (2%) shall be due and payable to the Party on
receipt of an arbitration award from the date thirty (30) days after
the date such award is made pursuant to this Article-14.2 through
the date of payment.

‘Any arbitration proceedings or award rendered hereunder and the

validity, effect and interpretation of this Article-14 &hall be
govermned by the laws of India and (to the extent applicable) the
New York Convention on the Recognition and Enforcement of

Arbitral Awards, June, 10, 1958, to which England and India are
parties.

The Parties agree that any amount due under this Article-14.2
shall be due as a separate debt and shall not be affected by or
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merged into any judgement being obtained for any other sum due
~under or in respect of this Agreement.

143 “No Arbitration of Buyout Price

Notwithstanding the generality of the provisions of Article-1 4.1 and 14.2

any determination of the Buyout price described in Schedule-G shall be

made exclusively, by the independent Appraiser in accordance with

Article-12.5, and neither Party shall have the -right to cause any such
~ determination to be resolved by arhitration or otherwise.
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15.1

15.2

15.3

16.4

ARTICLE-15

SPECIAL PROVISIONS

Variations, Walvers and Modifications

No variation, walver or modification of any of the terms of this
Agreement shall be valid unless communicated in writing and signed by
or on behalf of the Parties. - o

Severability | o ‘

The"iri\ialidity' of unenforceability, for any reason, of any part of this
agreement shall not prejudice or affect the validity or enforceability of the
remainder. _

Assignment ¢

Neither Party shall assign or part with any of its rights or obligations
under this Agreement to any third parly, except as expressly
contemplated in Article 9 or this Article 15.3, without the prior approval in
writing of the other Party. For the purpose of obtaining financing for the
Project, the Company may assign or create security aver its rights and
interests under or pursuant to this Agreement. APTRANSCO shall-
execute all such consents to assignment and/or acknowledgements of
any security created in accordance with this Arficle 15.3, and shall
deliver such opinions of counsel regarding the same as are reasonably
requested by the Company to give effect o the foregoing. The Company
acknowledges and accepts that APTRANSCO shall be entitled to assign
all its rights, duties, obligations and responsibilities under this Agreement
to the distribution licensees namely the four distribution companies (a)
Northern Power Distribution Company of AP Ltd., (b) Southern Power
Distribution Company of AP Ltd., (c) Eastern Power Distribution
Company of AP Ltd., (d) Central Power Distribution Company of AP Ltd,,
either wholly or partly and to one or more of them and in such manner as
may be agreed to between APTRANSCO and said distribution
companies with the approval of Andhra Pradesh Eleciricity Reguiatory
Commission, and in such an event the assignee company or companies
shall be the party to fulfill all the terms and conditions and obligations on
the part of APTRANSCO assumed under this Agreement.

No Waiver

The faiture of any Party to insist in one or more instances upon the strict
performance of any of the provisions of this Agreement or to take
advantage of any of its rights hereunder shall not be construed as a
waiver of any such provisions or relinguishment of any such rights but
the same shall continue in full force and effect.
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156.5

15.6

Mutual Agreement

Unless the context otherwise requires, every arrangement, procedure or
any other matter which is, under any of the provisions of this Agreement,
required to be mutually agreed upon between in Parties, shall. be
concluded by a written agreement between the Parties not later than the

. date specified in the concerned clause of this Agreement and where no
" such date has been spemﬁed not alter than the later of .the date of

Financial Closing and thirty (30) days after the date upon which either
Party first requests such matter to be agreed.

Governing Law

Except as provided irf Artncle-14 this Agreement shall be govemed by.

. ‘and construed in accordance with, the Laws of Ihdla as |n effect from

15.7

15.8

time to time.

Waiver of immunity

The Board and the Company are subject to civil and 'cqﬁimercia! law

with respect to their obligations, under this Agreement. The execution,

delivery and performance hereof by the Partiés constitutes (for the ’

purpose of the Foreign Sovereigns Immunities Act of USA, -applicable

" Indian Law and otherwise) private and commercial acts rather than

governmental or public acts. To the extent that the Board or the

‘Company may claim in any jurisdiction for itself, or any of its assets or

revenues, immunity from a suit, execution, attachment (whether in aid or
execution, before judgement or otherwise) or other legal process or to
the extent that in any jurisdiction there may be attributed to the Board or
its assets or reserves any such immunity. (whether claimed or not) the

Board and the Company hereby agree not to clalm and irrevocably -

waive such immunity.
Limitation of Liabi-!ity

Subject to any express liability provided for in this Agreement, but

B notwithstanding any other provisions hereof, neither Party shall be liable

“in any circumstances whatsoever to the other Party, whether under this

Agreement, or at law, for any special, indirect, incidental.

conseguential loss or. damage of any nature arising at any time
including without limitation loss of profit or revenue, loss of use (whether
full or partial) of any equipment, facility or property, loss of production,

loss of contracts, loss of goodwill, loss of productivity and/or loss of

anticipated savings.  Notwithstanding any other provision of this

Agreement, the remedies of the Board under the definition of Scheduled

Date of Completion and in Articles-3.6 & 7.1 (g) and the Company’s
remedies under Article-7.2(a) shall be in place of and to the exclusion of
any other remedy which that Party may have in relation to any damage,
loss or liability it may suffer or incur under such Aricles and under
Article-7.1 (i).
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15.9

15.10

General Indemnity

Each Party shall indemnify and hold harmless the other Party from any
and all claims, proceedings, demands, judgements, losses, damages,
costs, charges, expenses and liabilities of whatever kind and nature for -
personal injury; death to persons and damage to property arising out of
any negligent or intentional act or omission of the lndemnlfylng Party in
connection with this Agreement A

Secu rsty Beposnt

Notwithstanding any other provision of this Agreement, the Company
shall submit a Security Deposit in_form of a Bank Guarantee for an
amount equivalent to 1% of the cost estimate of the Project substantially
in the form attached hereto as Schedule ‘K’ within 30 days after the
conclusion of this Agreement failing which this Agreement will be
terminated by the Board without further notice or liability of any kind to
the Board, forfeiting the Earnest Money Deposit. Such Bank Guarantee
shall be issued for a minimum period of one (1) year and shall be
renewed each year by the Company not less than 30 days prior to the
expiration thereof for additional minimum periods of one (1) year,
provided that the Bank Guarantee shall expire 30 days after the

~ Commercial Operation Date of the Project.
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1511 Relationshib to Other Agreemerits

-Except as expressly set forth herein and save to the extent otherwise
expressly agreed in writing by the Parties, this Agreement contains the

- enfire agreement of the Parties respecting the subject matter hereof and

- supercedes any prior conflicting or inconsistent written or oraj
agreements  or understandings of the Parties with respect thereto,

“including  Without Limitation in any submittals, - representations,
statements and other subject matter of Bid No. CE/plg 1/95-98, and
documents submitted or created by the Board or the Company with

(3

respect thereto ‘
| T ' Csd- - |
P A e FOR AND ON BEHALF OF
o | THE COMPANY
 WITNESSES
2.
| FOR AND ON BEHALF OF
ANDHRA PRADESH STATE ELECTRICITY BOARD
Sdf-
CHAIRMAN
WITNESSES
1.
2.

+
-

T
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Schedule-A

TECHNICAL LIMITS

 (Details under the headings listed in paragraphs 1 and 2 will be provided by the
Board and the Dynamic Parameters shall be provnded by the Company
finalisation of the EPC contract) _

1. Board System Parameters |
(i) Frequency ahd voltage fiuctuations .

(a) permitted short term frequency exclusions
.{(b) . permitted short term voitage variation
(¢) permitted combined short-term simultaneous frequency
excursions and voltage variations.

(i}  Subsynchronous reactance/ resonance -
(iiy  Short.circuit
{iv) - Basic insulation levels (BIL)

2. Board Grid Requirements

{i) Maximum level of harmonics that the Pro;ect may impose on the
Grid System. :

i) Phase voltage unbalance

(i)  Negative phase sequences

(iv) Unsystematical faults (C.J.2)

(v) Fault clearance fime

{vi)  Breaker back-up protection

{viij Protection dependability

(vili) KV fine breakers

{ix). Protective equipment and settings

{x)  Short circuit ratio '

(xi)  Automatic voftage regulation system and load frequency centrol

3 Dynamic Parameters
The Dynamic Parameters are the essential operating characteristics

which will define the limits within which a Unit or the Project is required
to operate during normal operation.

L

>

The Dynamic Parameters of each Unit and the Project will initially be
those projected in the EPC Contract. During testing under the EPC
Contract, the Company will establish Dynamic Parameters and it will
supply details of these to the Board. Subject to the Dynamic Parameters
being adjusted and verified prior to the COD of each Unit and the Project
COD, the Dynamic Parameters established by the Company shall
replace those projected in the EPC Contract and shall be deemed
incorporated into this Schedule.

TG
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The Dynamic Parameters shall comprise:

(i) nominal capacity;
(i)  starting conditions;
(i)  minimum load; ,

. (iv).  reactive power capability;
(v)  minimum notice to synchronization; _
{vi) - minimum block load on synchronization ;
(vii)  maximum run-up dates and Ioadlng rates
(viii} normal maximum unloading rates;
(ix)  turbine governor over speed trip;
(x}  voltage control range and

~(xi)  generator protection settings

(*i As modified in November 1997
” As amended on 25.06.2003
™) As'modified in November 1997 and as further amended on 25.6.2003
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Schedule-B

ELECTRICITY (SUPPLY) ACT, 1948

(AS AMENDED UPTO ACT No.50 OF 1991 W.E.F. 15.10.1991)

Definitions:

0

(2)

3)

(3-A)

(4

(4-A)

(5

(6)

{7

“Authority” means the Central Electrical Authority constituted under
Section-3; - R B

“Board” means State Electricity Board constituted under Séctiop-s; |

"Bulk-licensee” means a licensse who is authorized by his. license to
supply Electricity to othar licensees for distribution by them; '

“Competent Government” means the Central Government in respect ofa
Generating Company wholly or partly owned by it and in all other cases
the Government of the State in which the generating station of a
Generating Company is located or proposed to be located.

“Gontrolied. Station” means a generating station designated in the
scheme sanctioned under Chapter-V as a controlled station;

"Generating Company” means a Company registered L'mdér" the
Companies Act, 1956 {1 to 1956) and which has among its objects the
establishment, operation and maintenance of generating stations;

“Generating Station” or “station” means any station for generating
electricity, including any building and plant (with step-up transformer,
switchgear, cables or other appurtenant equipment if any) used for that
purpose and the site thereof, a site intended to be used for a generating
station, and any buildings used for housing the operating staff of a
generating station, and where electricity is generated by water-power,
includes penstocks, head and tail works, main and regulating reservoirs,
dams and other hydraulics works, but does not in any case include any
sub-station; ‘ ;

“Licensee” means a person licensed under Part-§l of the Indian
Electricity Act, 1910 (9 or 1810), to supply energy or a person who has
obtained sanction under Section-28 of the Act to engage in the business
of supplying energy but, the provisions of Section-26 or 26-A of this Act
notwithstanding does not include the Board or a Generating Company);

“main transmission lines” means all high pressure cables and overhead
lines (not being an essential part of the distribution system of a licensee)
transmitting electricity from a generating station to another generating
station or sub-station, together with any step-up and step-down -
transformers, switch-gear and other works necessary o and used for the
control of. such cables or overhead lines, and such buildings or part
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thereof as may be required to accommodate such transformers, switch
gear and other works and the operating staff thereof:

(8) “"maximum demand” in relation of any period. shall, unless otherwise

o ‘provided in any general or special order to the State Government, mean
twice the largest number of kilowatt-hours or kilo-volt-ampere-hours
supplied and taken during any consecutive thirty minutes in that period;

" (8-A) “power system™ means:a system under the control of the Gaverhment or

any Board or Generating Company or other agency and having ane or

more- ’ S

(i} . Generating station; or ,

~(il)  main transmission linés and sub-stations, or - - _
(i) ~ Generating station main transmission lines and sub-stations; .

(9 _"Pi'e'scﬁbed" means 'prescribfed by rules made under this Act.

(9-A) “Regional Electricity Board” means any of the Boards as constituted

immediately before the commencement of the' ‘Electricity Laws

(Amendment) Act, 1991, by resolution of the Central Government for
ensuring integrated operation of constituent system in the region, .

(9-B) “Regional Load Despatch Centre” means the Cenfre s0 deéignatEd
where the operation of each of the Regionat Electricity Grids constituting
the country's power system is co-ordinated;

(10) "Regulations” means regulations made by the Board under Section-79;
(1 1) "Reserve Bank” means the Reserve Bank of India;

{11-A) “sub-station” means a station for transforming or converting electricity for
the transmission or distribution thereof and includes transformers,
converters,  switch-gear, capacitors, synchronous condensers,
structures, cables and other appurtenant equipment and any buildings
used for that purpose and the site thereof, a site intended to be used for

any such purpose and any buildings used for housing the staff of the
sub-station; : '

(11-B) “tie-line” means a line for the transfer of eiectricity between two power

systems together with switch-gear and other works necessary to, and
used for the control of such line; _

(12) “transmission lines” means all works mentioned in sub-section (7) used
wholly or partially for the purposes of distribution;

(13) “year” means, in relation to the Board, or a generating cc'ampany, the

year commencing on the 1% day of April;

{14) “year of account” means, in relation to a licensee, his financial year;
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(15) other expressions have the meanings respectively assigned to them in
the indian Electricity Act, 1910 (9 of the 1910).

.O...0.‘.-0'._'00.C.-......-0.0..._‘.‘..‘...._00.._...
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INDIAN ELECTRICITY ACT, 1910

(AS AMENDED UPTO ACT No.50 OF 1991 W.E.F. 15.10.1991)

Definitions:

(a)

(b)

(c)

{d)
(e)

(f)

{(9)

(h)
()

1)

(k)

“appropriate Government” means in relation to any work or electric

installations belonging to, or under the control of, the Central .

Government or in relation to any mines, oil-fields, railway,.aerodromes,
telegraphs, broadcasting stations and any works of defence; the Central
Govemment, and in any other case, the State Gavemment

“area of supply” means the area within which along a licensee'is for the
time being authorizegl by this license to supply energy; '

“consumer” means any person who s supplied with energy by a licensee
or the Govemiment or by any other person engaged in the business of
supplying energy to the public under this Act or any other law for the
time being in force, and includes any person whose premises are for the

_ time being connected for the purpose of receiving energy with the works -
of licensee, the Government or such other persons, as the case may be;

“dally fine” means a fine for each day on which an offence continues
after convictions therefore; Y :

“distributing main” means the portion of any main with which a service
line is, or is intended to be, immediately connected.

“electric supply-line” means a wire, conductor or other means used for
conveying, transmitting or distributing energy (whether by overhead line
or underground cable), together with any casing, coating, covering, tube,
pipe or insulator enclosing, surrounding or supporting the same or any

part thereof, or any apparatus connected therewith for the purpose of so -
conveying, transmitting or distributing such energy and includes any

support, cross-arm, stay, strut or safety device erected or set up for that
purpase;

“energy” means electrical energy-

() © generated, transmitted or supplied for'any purpose, or
(ii) used for any purpose except the transmission of a message;

“licensee” means any person licensed under Part-Il to supply energy;

‘main” means any electric supply line through which energy is, or is -

intended to be, supplied to the public,

‘overhead - line” means an electric supply-line which is placed above

ground and in the open air but does not include Jive rails of a traction
systemn;

“prescribed” means prescribed by rules made under this Act.

™)
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(m)
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(0)

(p)

-
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£

(n

“public lamp” means prescribed by rules made under this Act.

“service-line™ means any electric supply-line through which energy is, or-.
is intended to be, supplied (i} to a single consumer either from a
distributing main or immediately from the supplier’s premises, or (ji) from
a distributing main to a group of consumers on the same premises or on
adjoining premises supplied from the same point of the distributing main;

"State Electricity Board” in relation to any State means the State
Electricity Board, if any, constituted for the State under Section-5 of the
Electricity (Supply) Act, 1948 (54 of 1948), and includes any Board

which functions in the State under Section-6 and 7 of the said Act:

"street” includes any way, road, lane, square, court, alley, passage or
open space, whether a thoroughfare ar not, over which the public havea
right of way, and also the roadway and footway over any pubuc bridge of
causeway; and SR

"works” includes electric supply—line and any bui!ding..'plant, machinery,
apparatus and any other thing of whatever description required to supply

~energy to the public and to carmy into effect the objects of a license or
‘sanction granted under this Act or any other Law for time bemg in force.
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Schedule-C B

INDEPENDENT APPRAISER

The l_ndependentﬁpnr‘arser,shau be selected f'ro'rh"thérfqll'owing list:
R “Arthur Kndefrson & th‘tpany ’ ' '

,--‘ . Emst&Young

- 'l‘(PIV_lG beat M_aﬁ_mck __

L “Price WAQémbqsé'iLP

If any or all of the above firms cease to exist at any point of time, other firms
- may be added by Mutual Agreemenit. )

if any of the above firms is in any capacity providing services to the Parties and

* their associates/ subsidiary companies {for example, such as consultancy,
audit, taxation advice, efc.), such firm will not be considered eligible to act as
Independent Appraiser. ' :

If the Independent Appraiser is required to be appointed for any reason other

than that specified in paragraph-4(a) of Schedule-G, it shall be appointed by

the Parties within fifteen (15) days following the application of either Party and

otherwise using the procedure and on the same terms as set.out in paragraph-
4(a) of Schedule-G. ' ‘
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1.2

1.3

1.4

1.5

Schedute-D

SCHEDULING, CO-ORDINATION AND DESPATCH PROCEDURE

Pre-Commissioning Period

Within one month of the date of signing of this Agreemaent, the Company
shall submit to the Board a detailed monthly schedule of implementation
of the Project. This schedule shall conform to the Scheduled Date of
Completion of each Unit and shall be periodically updated by the
Company to the extent required due to delays, events of Force Majeure,

or other unanticipated events requiring changes to such Schedule.

of the Company to discuss any such morithly status report.

The Company shall afford the Board the reasonable opportunity to visit

the site during regular business hours upon at least twenty four (24)
hours notice to the Company, provided that the representatives of the
Beard shall abide by all site rules applicable to the Company’s and its
contractors personnel and shall not interfere with on-going construction

activities.

operation which may be necessary.

The Board will during the Pre-Commissioning Period provide the

Company and the tenders under the Financing Documents with quarterly
status reports in reasonable detail on the progress of the design,
financing, construction and commissioning of the Inter Cennection
Facilities and will afford their representatives the reasonable opportunity
to visit the Inter Connection Facilities during regular business hours
upon at least twenty four (24) hours notice to the Board, provided that
the representatives shall abide by all site rules applicable to the Board’s

employees and contractors and shall not interfere with ongoing
construction activities. ' .

*)
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As modified in November 1997

(:"’ As amended on 25.06.2003 ‘
U™ As' modified in November 1997 and as further amended on 25.6.2003

For the period prior to the Commercial Operation of the Unit (or the last
Unit, if more than one Unit is constructed), (the "Pre-Commissioning
Period”) the Company shall submit to the Board monthly status reports
on the project. These status reports shall compare the progress on the
Project vis-a-vis the implementation schedule provided pursuant to
Section-1.1 above. At the Board’s request, the Company shall also
provide the Board with a reasonable opportunity to meet with personnet

Each party will identify one executive for monitoring the progress of the
Project during the Pre-Commissioning Period and for any other co-



2.1

Post-Commissioning Period

- At least sixty days (60) prior to the Scheduled Date of Completion of the
first-Generating Unit, each Party shall nominate one executive for co-

ordination regarding the operation of the Project. The role of these
executives would be to jointly:

(a) . Determine the annual plan for Scheciuled Outages !h accordance
with Sec':_tions-2,3 to 2.5 below: - S

() Undertake 'dispute resolution as per Artidlé—M;'_!_ (a). of this
... Agreement. : B _

© Receipt of bills and verification of the same in accdrdanoe_With

~ Article-5 of this Agreement; .

(d) ~ Nominate the representative of each Party fo deal with the Issues

relating to metering in accordance with Article-4 of this
Agreement, . -

' | {e) © 'Undertake a”nytoth_er g’éneral co-ordination requurecl

22

2.3

24

At least oné month prior to the Scheduled Date- of Completion, each
Party shall nominate one senior executive for dispute resolution as per
Article-14.1 (b) of this Agreement

‘The Company shall by March, 31 (or at least sixty (60) days prior to the
.Commercial Operation Date of the first Generating Unit) and each

succeeding March, 31 thereafter, submit to the Board its proposed
schedule of Scheduled Outages for the twelve {12) month period
commencing on July 1 through June 30 of the following -year or such
shorter period from the Commercial Operation Date of the first

Generating Unit through June 30 of the following year; provided that the -
Company will use its reasonable endeavour not to schedule any

Scheduled Outages during the months of November to July, unless
otherwise agreed by the Board or unless required to comply with the

~ Technical Limits, Prudent Utility Practices, or other requirements of any -
construction contract for the project or any manufacturer of major -

components of the Project for maintaining in effect any guarantees with.

respect to the Project or for achieving the level of Project performance

required under this Agreement.

On or prior to May, 1, the Board shali agree to the final schedule of
Scheduled Outages submitted by the Company provided that if the
Board fails, within the foregoing period, to object to any Scheduled
QOutage of which it receives notice or fails within such period to advise
the Company of a substitute time, the Company may adhere to its
schedule of Scheduled Outages. In case the Board proposes any
amendments to the Company's schedule of scheduled dutages, the
Company and the Board shall then endeavour to agree upon a revised
schedule of Scheduled Qutages within fifteen (15) days.
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If the Board does not accept any one or more of the proposed
Scheduled Outages proposed by the Company, the Board shall, by the
date referred to in Section-2.4 above advise the Company of a time
when the Board determines any such unacceptable Scheduled Outage
can be rescheduled and the Company shall reschedule such outage
untess (subject -to -the proviso . of ‘Section-2.3 above) (a) such
rescheduled outage would begin or end in a different Tariff Year, (b)
such rescheduled outage is not in accordance with the Technical Limits,
Prudent - Utility Pract:ces, or the requirements .of. any construction
contractors for the Project and/or any’ .manufacturer of major
components of the Project for maintaining irr effect any manufacturer's

. guarantees with respect to the Project or for achieving the levels of

2.6

27

2.71

2.7.2

Project -performance, operating procedures and parameters required

'under this Agraement or (c) the Board otherw1se agrees

The Board may, upon srxty (60) days notice prior to any Scheduled
Outage, request that such Scheduled Outage be rescheduled giving the
reasons for such request. and the Company shall, unless it has
reasonable grounds for objection, comply with such requests consistent

- with the proviso under Sectron-2 5 above. :

Availablilty. Testing and Momtoring

The Board may from time to time after the Commercial Operation Date
of the last Unit (but not more frequently than once every twelve (12)
manths far each Unit) require the Company to demanstrate the Project's
reliable capacity in accordance with the procedures. for such testing
following in the original testing of the Project as per Schedule-F. Such
test shall be conducted upon not less than seven (7) days notice and not
during any period when the Unit to be tested is due to undergo
Scheduled Outage or during any period of Force Majeure. The Board
shall be entitled to be present and to receive and verify the results of
such test. If such test fails to demonstrate that the Company is capable
of reliably achieving as at the Project COD the Installed Capacity, the
Company shall not be entitled to issue an Availability Declaration in
excess of the demonstrated level unless and until it has conducted a
retest which demonstrates the reliable capacity- and the Installed
Capacity shall be reduced untll a subsequent retest conducted in
accordance with this paragraph demonstrates a higher Insfalled

- Capacity.

The Board may from time to time issue a notice to the Company upon
one (1) hour's notice requiring it to demonstrate over a limited period
(not exceeding ten (10) hours) the Project's capability to achieve a
specified level of capacity which is equat to — the Declared Capacity in
the Company’s then-existing Availability Declaration. in response to.
such a notice, the Company shall either generate energy equivaient to
the level of capacity specified in the Board's notice or promptly re-
declare its Declared Capacity in a further availability notice which is less
than the specified level of capacity. If the Company fails to so generate
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- 2.7.3

3.1

a2 o

electricity or re-declare its Declared Capacity, 'rthe Company shall be.

deemed not to- have complied with the Board's request and shall, save
as . -otherwise provided herein, be treated as a Misdeclaration of
Availability thereby incurring the penalties associated with the same.

If the Project fails repeatedly over a suétained period of six (8) or more

months to meet the Prescribed Parameters on the basis of tripping of

- protective devices on the Boards side of the Inter Connection Point

directly caused by material non-performance of the Project, .or to delivery
Availability Declarations (accounting for any Misdeclaration of
Availability) equivalent to at.least 90% of the Installed Capacity claimed

by the Project during any month (other than for reasons of Scheduled

Qutages, identified causes of power reductions, Force Majeure, or an
act or omission of the Board); the Board may request that the Company
conduct . reasonable performance tests to identify the cause of such
reported failures. The Board may request that such test be conducted

- (at the Company's expense) not more frequently than once per year.

e

_ D'e‘s'patch Procedures and Availability Declarations

Despatch of the Project will. be controlled by .the appropriate Load
Despatch Centre of the Board or the Regiona! Electricity Board. The
Board will identify and -notify the Company regarding the appropriate
body and the names of the designated officers for the dispatch of the
Project at least one month prior to the Scheduled Date of Completion of
the first Unit.  Within one week of receipt of such notification, the
Company shall notn‘y the names of its designated officers to receive the
dispatch. _

The nominated executives will despatch the Project in accordance with
Section-2.4 above, this schedule and the merit order operation of the
grid. A Despatch Instruction can either be conveyed orally or in writing

~ (by fax or otherwise) provided that each oral despatch instruction will

3.3

have to be confirmed in writing within eight.(8) hours. The receipt of any

- Despatch Instruction will be acknowledged by the designated officers of

the Company within one hour of receipt of the same.
Definitions. For the phrpose of this'Sclhedule:

(i) "Availability Declaration” means the declaration madé by the
Company regarding the Project's capacity that is available for

generating power, provided that in no case shall the Declared
Capacity .in any Availability Declaration exceed the Installed

Capacity or such lesser amount of capacity as shall be
demonstrated by the Company as per Section-2.7

(i)  “Availability Failure Period” has the meaning given in the
definition of “Misdeclaration of Availability” in Section-3.3 (vi).

(i)  “Cumulative Available Energy” means the sum, over a Tariff Year,
of (A) for all Settlement Periods during which no Force Majeure
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event has been declared by either Party, the sum of the Declared
Capacities for each such Settlement Periods, expressed in kWhr,
plus (B) for all settlement periods during which a Force Majeure
event (other than a non-political Event affecting the Company)
has been declared by the affected party, the sum of the average
Declared Capacity determined for each period in accordance with
Article=10.5(c) or (d), whichever is applicable plus (C) for non
defivery of fuet to the Project arising from an event of Force’
Majeure under Article-10.1(i)(2) affecting the -fuél supplier or
- transporter for which the fuel supplier or transporter is excused
' under the fuel supply agreement(s), the sum of the average
Declared Capacity determined for each penod in accordance with

- Article 10 S(e) less ) .

“Any penaihes for Mis-declaration of Availabihty
(iv) "“Day" shall mean the twenty-four (24) hour period beginnmg at
00.00 hours (Indian Standard Time) by reference to which the
- Board schedules generating plants. '

(v) “"Declared Capacity” for any Settlement Period shall mean the
“maximum output the Project is capable of generating in that
Settlement Period at the generator terminals in MW at an ambient
temperature of 29 degrees centlgrade and a Gnd System
frequency of 50 Hz.-

(vif™ “Misdeclaration of Availability” means an event in which the
APTRANSCO has given the Company a Despatch Instruction to
increase generation over the amount then being generated by the
Company, which amount of excess generation is within the then
effactive Availability Declaration of the Company and conforms io
the Ramp-up Rate and the Company fails to deliver during the
next -Settlement Period the energy corrected to the Ambient
Reference Conditions of 29°C and 50 Hz, corresponding to the
dispatched capacily (subject to a tolerance of 2.5% of the
Deciared Capacity) as requested in such Despatch Instruction
except where such failure is caused by a APTRANSCO Default,
Emergency, the condition of the Grid System or any event of
Force Majeure (in which case the Company shall be deemed to
frave complied with such Despatch Insfruction}. Provided that, if
at any time the Company becomes aware that it is or would be
unable to comply with (or it would not be in accordance with
Prudent Utility Practices to comply with) any Daspaich
Instructions as a result of any requirement for unscheduled
maintenance or repair of any equipment, then the Company shall
forthwith amend the then effective Availability Declaration by
telephone (to be confirmed in writing within one hour} and, so
fong as such Availability Declaration had been issued in good
faith, no Misdeclaration of Availability shall be freated as having
occurred as a result of such an amendment and such Availability
Declaration (as so amended) shall thereaffer apply for all
purposes hereof.
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(vii)

(viii)

(i)

in the event of a Misdeclaration of Availability by the Company;

(al The- Declared Capacity shall be "redilced fo the capacity

corresponding to the actual level of Net Electrical Energy

- -corrected to the Amblent Refaerence Conditions of 29°C
and 50 Hz supplied during the first seftlement period
adjusted to take into account -Auxiliary Consumption

- following + the - Company’s. receipt of . the. Despatch
“Instruction in which the Company fails to comply with such

- Despatch Instruction, which reduction shall continue until
¢ the first Settlement Period in which the Company delivers
* capacity corresponding to the Net Electrical Energy
corrected o 'the Ambient Reference Conditions of 29°C

. and 80 Hz adjusted to .take info - account Aux:ha:y
. Consumption - delivered . by . the -  Company in such

Settlement Period which is equal to or greater than the
level of dispatched capacity specified in- (i) the Board's

then applicable Despatch Instruction or {ii} any revised

Availability Declaration issued by the. Company (the

"Availability -Failure Penod”) in accordance with Schedule
D, and :

(b). A penalty shal! be calculated, expressed in kWh (the Mls-

~ declaration penalty} as follows: The number of Settlement
Periods from the commencement of the Avaitability Failure
Period until {x) the last preceding Settiement Period during
which the Project delivered Net Electrical Energy adjusted
to take into account Auxiliary Consumption corresponding

to capacity which is equal to or greater than the level

specified in the Despatch Instruction or (y) 720 hours,

whichever is less shail be multiplied-by an amount (in kW)

equal to 200% of the difference between the Declared
Capacity specified in the applicable Availability Declaration
and the level of capacity actually supplied in the first
Settlement Period of the Avaﬁablllty Failure Period as per
{a) above

“Prescribed Time" shall mean the Iates_t time prescribed by
regulation of the delivery of Availability Declarations or, if no time

is prescribed, 10:00 AM on the day prior to the relevant Day or _

such other time as the Parties may agree' .

“Scheduled Qutage” means a planned interruption of the

generating capability of the Project that has been scheduled and 7
allowed by the Board in accordance with this Schedule-D and is

for inspection, testing, preventive maintenance, corrective
maintenance, repairs, replacement or improvement. .

"Settiement Period” shall mean a sixty minute period beginning on
the hour.

(*
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3.5

Despatch Rights

() In despatching the Project, the Company shall folfow the directives
of Board to back down generation and fo resume generation of Net
Electrical Energy in each case consistent with the Project’s
Technical Limifs, Prudent Ulility Practices, the recommendations of
the manufacturers of major equipment, this Agreement and other
arrangements between the Company and the Board regarding

 communication and co-ordination of operations (each such directive
being called a Despatch Instruction”). (Board shall not be required fo
reimburse the Company for any incremental costs or damages in
respect of Despafch Instructions issued in compliance with .the -
foregoing and with. the followmg prows:ons)

(i) No Despatch Instrucﬂon shaﬂ requn'e the Company to:
{a) Operate the Pro;ect at a gross generatmg capacify befow 60% of

the Project’s Installed Capacity or such lower Declared Capacity
for any period of time except in an Emergency, _

(i} The aggregate duration of back down generation' pursuant io

Dispatch Instructions (including ramping time)- (a) for a gross -~
generating capacity between 85% fo 100%.0of the. Project Instafied”
Tz_épacﬂy, a bag&down limit. of a maximum of about. |MUs.in_a
year. (b) for a ‘capacity from.60% to.85% = maximum limit for backmg
%wn of 1 000 hours in a year.

(IV) The number of Despatch Instructions shall not exceed Two (2) per
day. However, if the Company re-declares its Deciared capacity, the
APTRANSCO is enfitled to one more Despaftch instruction.

{v) Any Despatch Instruction issued by the APTRANSCO in violation of
the Technical Limits specified in Schedule A shall not constitute a
Despatch Instruction for the purpose of this Agreement.

Availability Declarations

(i) Generally: As scon as practicable before the Commercial
Operation of the Unit (or of the first Unit, if there is more than one
Unit) and from time to time thereafter, but not later than the
Prescribed Time each day, the Company shall deliver to the
Board an Availability Declaration containing the following
information: -

{a) The date and tlme that such Availability Declaration is
issued;

(b)  The period to which such Availability Declaration relates;
and
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(n)

(c) The Declared Capacity of the Project and expected
temperature for each of the Settlement Periods throughout
- the relevant period (and where such Declared Capacity -
-changes, the time at which any change is expected to take
effect). :

Cha’ngeé: The Company shall take reas.onable'calje in preparing
Availability Declarations with a view toward declaring accurately

- the Company's expectations regarding the performance of the
 Project and each Unit in accordance with this Agreement. If the

iy

(iv)

(V)

‘Company becomes aware of any circumstance (other than a

. change in. ambient temperature) that would change the Declared

Capacity for any Settlement Period, the Company shall promptly
issue a revised Availability Declaration. The Company shall have

‘the right to change any Availability Declaration at least twenty four

(24) hours prior to the time when such change is to become
effective and at ‘any other time expressly permitted under this
‘Agreement. A Misdeclaration of Availability shall result in a
change in the Availability Declaration in-the manner, and for the

. purpose, specified in the definition of “Misdeclaration of

Availability”.

Dectared Capacity of Zero: A declaration in an - Availability
Declaration increasing the Declared Capacity of a Unit from zero
shall mean that such Unit is capable of being synchronized to the
Board's transmission system at the time that the increase is
stated to be effective (of if no such time is stated, then
immediately) assuming that Despatch Instructions are issued in
sufficient time to allow Synchronisation. at such time in
accordance with the Technical Limits. Any increase in the

Declared Capacity of a Unit above zero must reflect the Ramp-up
Rate of such Unit.

Board-Directed Shutdowns: During any period of Board-
directed shutdown or backing down (other than those requested
by the Company) or any reduction in generating capacity resulting
from a condition of the Grid System, the Company shall state its
Declared Capacity as the amount of available capacity at the
generator terminals, measured in MW, that the Company excepts
could be delivered to the Board if the Project were fully loaded.

- Force Majeure Periods: In the event of any Force Majeure event )

which prevents the Project in whole or in part from generating
electrical energy in accordance with Article-10 of this Agreement,
the Company shall promptly issue revised Availability
Declarations which shall state the Declared Capacity as the
amount of electrical capacity measured at the generator
terminals, if any, that the Company excepts can be delivered, the
precise nature of the Force Majeure (including whether it is a
Political Force Majeure Event or other Force Majeure) and the
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expected duration of the effects of such Force Majeure on
Declared Capacity; provided that the Board shall have such rights
to require verification of the event and its contribution to the
revised available capacity at the generator terminals, measured in
MW, as are provided generally with respect to Force Majeure
events under Article-10 of this Agreement

-
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Schedule-E

'PERMITS

[A list of all Permits required for the financing, construction, completion,
ownership and operation of the Project shall be prepared by the Company and

submitted to the Board whereupon such list shall be deemed incorporated into .

this Schedule by mutual consultation]

v 81
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Schedule-F

TEST PROCEDURES
[Subject to final review]
The Company shall conduct acceptance and charactenst:cs test§ as descrlbed
below. Provisional performance acceptance test for the combustion turbines

(open cycle) as well as the final performance acceptance test for-the combined
cycle Project shall be conducted as part of the construction contraCt

The Company shall glve the Board at least fifteen (15) days. prior written notice

_of the date on which any of these tests will commence. The Company and the

Board shall designate representatives to witness and observ_e each test, and to
ensure that the tests are being performed in accordance with the agreed test
procedures. . The Generating-Unit shall be operated within the manufacturer's

- specified limits and in accordance with Prudent Utility Practices for the duration

of the test.

All required instrumentation shall be properly calibrated and installed to .
predefined mtematronal standards

1. Performance Acceptance Test for Combustlon Turbine: shall be the
basis for demonstrating the gross generating’ capacity of each
combustion turbine. '

1.1 Test Procedure: The tests shall be conducted in accordance with
standard international test codes and practices and include applicable
sections of various codes as on date of signing of the construction
contract. The codes to be used in determining gross generation
capacity as required by the EPC Contract.

1.2 Site Reference Conditions:™ The gross generation capacity is related
to the following conditions:

Fuel : Natural Gas/Naphtha

Ambient Temperature (Dry bulb) 29°C

Absolute Atmospheric Pressure 1013 mbar

GT !nfaké Pressure Loss As pe_r' EPC conrract
GT Exhacst Pressure Laoss As per EPC contract
Power Factor SR As per EPC contract
Frequency o | 50 Hz -
Load Factor | Basic Load

Humidity 70%
' 82
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V‘ 2-2

Performance Acceptance Test for Combined Cycle Project: shall be

the basis for establishing the demonstrated gross generation capacity of
the combined cycle of the Project of at least 90% of the gross generation
capacity initially guaranteed under the EPC Contract for the purpose of
(i). the provisional performance acceptance of the Project by the

“Company from the construction contractor for the Project and (i) the

final performance acceptance of the Project by the Company from the
construct:on contreictor for the Project. .

Test Procedure: The tests shall be conducted in accordance with.
~ standard international test codes and practices and include .applicable

sections of various codes as on date of signing -of the construction

“contract. . The codes to be used in deterrmnmg gross generation
capacnty will be as requnred by the EPC Contract:

Site Reference Conditions ™ The gross generat:on capacily is related
fo the following conditions:

‘Fuel - : Natural Gas/Naphtha

N Am@iient,Tempera(ure (Dry bulb} 29°C -

Absolite A'trnosphéric Pressure 1013 mbar

GT Intake Pressure Loss As per EPC contract
- GT Exhaust Pressure 'Lo'se As per EPC contract
 Power Factor As per EPC contract
| Frequency . | 50 Hz

Load Fac_tor Basic Load
VHumidity - 70%

Electrical System Characteristic Tests: shall demonstrate the

Project's ability to operate within the limits of the electrical system
characteristics as described in. Schedule-A. Electrical System
Characteristics shall be deemed to be achieved in case of

(-a). Voltage, provided the Project operates within the voltage levels

described in Schedule-A for the duration of the acceptance test, if
during the test, voltage tests cannot be performed due to the
Beard's constraints, data supplied from tests of the generators
and the generator step-up transformers supplied by the
manufacturers shall be used to establish the ability of the Project
to operate within the specified voltage limit. :
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8.1

8.2

10,

(b) Grid Frequency, provided the Project operates within the
frequency level described in Schedule- A for the duration of the
acceptance test.

(c) Power Factor, provided the Project operates within the power
factor range described in Schedule-A for the duration of the
acceptance test. If during the acceptance test, power factor tests
cannot be performed due to the Board's constraints, data -
“supplied from tests of the generators and the generator step-up

~ transformers supplied. by the manufacturers shall be used to
establish the ability of the Project to operate within the specified
voltage limits. .

Project Characteristics Tests: Not later than one hundred and eighty
(180) days after Project COD, the Company shall conduct project
characteristics tests. Such tests may, at the Company's option, be
conducted, as applicable, concurrently with the acceptance tests. The
project characteristics tests shall be conducted as described for load
changes eo as to check the open cycle and combined cycle ramp rates
to be consisted with the Techmcal Limits. . :

Emission Level : Emission levels shall comply wsth appilcable Law and
Parmits. i

Sound Pressure Level : Emission levels shall con::ply with appiicabte
Law and Permits. ' '

Liquid Effluent : The liquid effluents shall be treated in accordance with
applicable Law and Permits.

Test resuits:

Within f ive (5) days after the conclusion of any test the Company shall -
submit a written report to the Board, which shall contain.

(i) sufﬁcient data to demanstrate the level of performance during‘
such test; - .

(i) - if a Generating Unit has passed the performance acceptance test,
the date and time for commencement of Commercial Operation
for such Generating. Unit for the purpose of this Agreement

if the Board disputes any or all of the results contained in the report
provided by the Company pursuant to paragraph-8.1 above, then the
matter shall be referred to the lndependent Engineer.

Correction Curve LISt for Open Cycle Testing : As per the EPC
Contract

Correction Curve List for Combined Cycle Testing : As per the EPC
Contract.
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. Schedule G 7
BUYOUT PROCEDURE AND CALCULATION

1. Introduction

This Schedule outlines:

‘oo 00000

()  the procedures to be adopted in the event that a Buyout

- Notice'isissued by the Company or the Board as described in
Article 12 pursuant to this Agreement; and ' '

() the methodology to be followed for calculating the purchase
price payable under a Buy-out Notice ("Buy.out.Price”)

The‘*m'ﬁvisions' of this schedule G shall suwiyé';xpif;}’ or termination of
~ this Agreement. g X ’ ' '

2. Deﬂnitioris

For the purposes of this Schedule G, the following terms shall have the
following meanings. ' o .

"Buy-out” means a purchase by the Board of the Project pursuant to
the issue of a Buy-out Notice, : T -

"Completion” means the receipt by the Company of the Buy-out Price

in immediately available funds and the transfer of the Project to the
Board. ' - :

“Debt” : Means any loan, debenture or other facility contemplated by
the Financing Documents which has been raised or received by the
Company, but only to the extent that the proceeds of such capital

contributions are exclusively utilized ( or expected to be utilized ) on the
Project”, _ :

“Equity” : Means the amount contributed towards the paid-up share
capital of the Company, but only to the extent that the proceeds of such

capital contributions are exclusively utilized (or expected to be utilized)
on the Project. :

“Statement of Practice” : means the Statement of Asset Valuation

Practice and Guidance Notes issued by the Royal Institution of
Chartered Surveyors.

4

“Terminal Value” : or "TV" shall equal 50% of the -depreciated -

replacement cost (“Depreciated Replacement Cost” or “‘DRC") which
shall assume that the useful life of the Project remaining at the time TV
falls to be calculated is as determined by the independent Appraiser

having regard to the condition and relative obsolescence of the Project
and which shall be the sum of A

¥
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(i} the value of the Project’s right, title and interest in land
building and fixtures calculated on the Depreciated
Replacement Cost basis, as detailed in the Statement or
Practice, and

(i) - the value of all plant, machinery and equipment owned by
the Project calculated by reference to the net curmrent
replacement cost thereof, as detailed in the Valuation of
Plant and Machmery Assets practlces set. out in the
Statement or Practice. : o

“Transfer Date” means the date of Compietlon fixed pursuant.to
paragraph 4 (d) below.

Scope of the Sale

a)

 b)

d)

The Board shall purchase all the assets of the Company required to
operate the Project including land, buildings plant and equipment,
fuel ‘stockpiles, spare parts records, drawings; operating manuals
and instructions and all other consumabies, and the Company shall
use its reasonable endeavours fo deliver them in good operatmg
condition, subject only to reasonable wear and tear

The Board shali not purchase any cash- in 'ham:l and or in bank
accounts, trade and book debts nor receivable accruing to the -
Company prior to the Transfer Date unless due consideration for
these can be mutually agreed between the Parties. :

All other assets existing at the Transfer Date that are not included in
clauses (a) and (b) above shali be for the benefit of the Company
including the proceeds of any insurance or warranty claims made
prior to the Transfer Date, but, excluding the proceeds of any
insurance or warranty claims relating to the Buyout Event which
insurance or warranty claims shall be to the account of the Board.

The Company shall fully discharge and shall indemnify the Board

-against all liabilities and obligations of the Company that have

accrued prior to the Transfer Date but exciuding any such liabilities
arising as a result of any Political Force Majeure Event.

No warranties as to the condition of the property and assets of the
Project shall be given except that the Company agrees to assign to
the Beard the benefit of any warranties from third parties existing at
the Transfer Date.

No Debt or other liability relating to the Project and incurred before
the Transfer Date will be assumed by the Board unless it chooses to
and can reach agreement of the same with the Company and , if
necessary the Lenders or other creditors (where such agreement is

‘necessary in order to give legal effect to the assumption thereof by
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the Board), subject to cIaUse'(g) below The Buy-out Price shall be

paid net of any such liabilities assumed by the Board.

The Company shall, if so required by the Board, procure the novation

or assignment to .the Board of any relevant fuel contract or EPC

- Contract relating to the Project on such terms as the Board may

‘h)

- reasonable require and shall ensure that such contracts shall contain

terms that expressty permit such novation or aSSIgnment

The Company shalt transfer the assets defined in paragraph 3(a) and
3(b) of this Schedule G free and clear of all mortgages, charges,

liens and encumbrances (together “ Encumbrances”) whatsoever.

Any payments by the Board under this Schedule shalil only be made
against the release of all Encumbrances.

'Proce'dure foi' Determination of the Buy-out Price.

~ b) The independent Appraiser shall prepare the Valuation in

a) Wlthln ﬂfteen (15) days following issue of a. Buy-out Notice, an
independent. Appraiser shall be mutually appointed in good faith

by the Company and the Board and shall begin work in order to_

- camy.out a determination of the Buy-out Price (the “Valuation”).
Such independent Appraiser shall be provnded with all necessary
data and information by each Party in order to carry out the
Valuation. Failing. agreement of a mutually acceptable
independent Appraiser within ten (10) days of the issue of the
Buy-out Notice, and independent Appraiser shall be nominated by
the President or Acting President for the time being of the institute
of Chartered Accountants of England. However, in the event that
the Debt under the Financing Documents has been repaid and
the majority of the Company’s shares are held by Indian domestic
investors, the nomination of the independent Appraiser in the
case of disagreement shall be the President of the institute of the
Chartered Accountants of India.

accordance with the methodology described in paragraphs 5 and

6 of this Schedule-G Throughout the process, the independent

Appraiser shall consult with both Parties, update ;them of

progress and analyses any commentary they may have on the
-‘Valuation.

c) The independent Appralser shall complete the Valuation within
forty-five (45) days of the issue of the Buy-out Notice and deliver
a copy to both Parties.

d) :The Transfer Date shall occur within fifteen (15) days after receipt

- of the Valuation by both Parties at a time and place that is ’

mutually agreeable to both Parties (or failing agreement, selected

by the Party serving the Buyout-Notice acting reasonably ). The -

Board shall pay the Buy-out Price to the Company immediately
available funds, and simuitaneously there with ,the company shall
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transfer and assign to the Board all of its right, title and interest in
-the Project except to the extent excluded pursuant to paragraph 3
of this Schedule G . All payments shall be made in Rupees.

e) Following. Completion, the Board and the Company may each
submit a “Post Closing Adjustment” to the other Party inline
with nomal industry practice for asset acquisitions to reflect

- differences between the assumptions used in the Valuation and
thé actual asset position on the Transfer Date, for .example, a
difference in inventory levels. - Any dispute over the Post Ciosing
Adjustment will be referred to the independent Appraiser, whose
sole judgment will be final and blndlng and shall not be open to
dispute or arbntratlon .

-

{

-*

f) The Contract of the mdependent Appraiser shall require him to
~ act impartially between the' parties.”

5. Calculation of the Components of the Buy-out Prlce

(a) The general guide lines for determmmg the Buy-out Price shall be
as follows

() The, Buy-out Pnce will be stated in the Valuation in Rupees and
shall be paid in Rupees. The independent Appraiser shali
~ascertain the portion of the Buy-out Price which needs to
be converted into foreign cumency to repay any
outstanding Foreign Dept and/or any Equity (*Foreign
. Equity”) originally subscribed in any currency other than
Indian Rupees and such portion will be calculated in such
foreign currency and converted into Rupees at the Current
Rate of Exchange (Actual) prevailing on the date of
payment to the Company. The Boeard shall assist the
- Company in receiving any clearances required from any
Government Agency for converting and remitting this
amount. Any late payment shall bear interests at a rate
equal to the weighted average rate of interest applicable to
the Debt of the Company

(i) The Valuation w;li be conducted on the following
assumptions.

a. This Agreement wni continue in full force and effect until the
end of its full fifteen years term.

2

b. Al other contracts in connection with the Project will continue
in full force and effect untit their natural expiry (which
assumption the independent Appraiser can depart from for
good reason, especially if any contract is not novated or
" assigned to the Board)
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(i)

¢. The Board meets its future payment obligations under this
Agreement and that there is an.end to any events of Force
Majeure that led directly to the issue of the Buy-out Notice.

. -d. The Project performs in all respects as it did historically,

- adjusting: for. expected. deterioration of the technical
performance of the Project over the term of this Agreement. If
the independent Appraiser deviates from the assumption that
future- performance will mirror past performance, an
explanation of all such deviations shall be provided to the
Parties, - ' '

Provided that no account will be taken of any loss or damage
suffered by the Project remaining un repaired as at the dateof the

- Buy-out -Notice," insofar as such loss or damage is directly

attributable to a Political Force Majeure Event or a Board Default.

Any -reduction to the value of the assets of the Pfoject due o a
Political ForceMajeure Event, a material breach by the Board of

- its obligations hereunder or a Board Default shail not be for the
. account of the Company and shall not reduce the Buy-out Price

from that which would have pertained if such Political Force

‘Majeure  Event, material breach or Board Default had not

occurred.

(b) The discounted cash flow valuation ‘(“DCFV") shall be an estimate

of the net present value of the expected cash flows accruing to
the Company (after all debt service and all other Projects costs

and "expenses) as a result of operating the Project over the
. remainder of the term of this Agreement (as if it were not

terminated until its expiry at the end of fifteen years). The DCFV

 shall be carried out in fine with normal industry practice, following

the guidelines below:

(i)' - Annual cash flow (“*ACF”) projections in Rupees shall be
' prepared on an after-tax basis according to the following
formula: :

ACF(i) = Rev(i) — Opex (i) — Capex(i) ~ Debt(i) —Dnwc(i)
Where, for the calendar year | '

Rev(i) = All revenues determined under this Agreement
as per the Capacity Charge payments based on
Declared Capacity on a historical basis as deter-
mined by the independent Appraiser.

Opex(i) = Operating and Maintenance Expenses of the
Project including all interest and fees on
borrowings except that any expenses required as
a result of Political Force Majeure Events;
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(iii)

(iv)

(i)

material breaches by the Bbard of its obligations
hereunder shall not be included in Opex

Capex(l) Any capital expenditure not already included in
Opex including the estimated cost of repairing
any defect or physical loss or damage to the
Project, except that any capital expenditure
required as a result of Political Force Majeure
Events material breaches by the Board of its
obligations hereunder shall not be included in
Capex.

Debt(i) = All principal and interest repayments pursuant
to the Capital Costor the Project, and any
reduction or increase in any loans taken for
the purpose of working capital increases in
-such being treated as a negative number.

dNWC(i)= Any increase or decrease in net working capital
required sach year Reductions in net working
capital shall be treated as negative. The net.
‘working capital shall be the sum of inventories
and trade receivables. minus-payables

ACF(i)s should be con5|dered to occur oh average at the
middle of each year.

Inflation and exchange rate movements should be applied
to the components of the forecast where appropriate. Any
exchange rate forecasts should be based on purchasing
power parity, i.e. forecast movements in exchange rates
will be determined by forecasts of the differential inflation
rates in the respective countries.

The independent Appraiser will have sole regard to the
future operation of the Project considering all factors that
are likely to affect it, including but not fimited to the

- following:

-

a) Net availability and Plant Load Factors for the
calculations of the Tariff should be based on historical
performances uniess there is a reasons to believe that
is not a refiable indicator of future performances.

. b) Plant heat rates should also reflect historical

performances of the Project but should also. take into
account future heat rate,degra'dation of the Project; and

¢) Operating and maintenance costs should be based on
Prudent Utility Practices and should reflect historical
performances levels as well as any factors, which in the
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(9

judgment of the Independent Appraiser are likely to
affect future cost levels. ’

(v) - The discount rate will be a nominal discount rate (le. .

including inflation) ‘and will be determined by the
independent Appraiser to be the weighted average cost of
capital of the Company based on the cost of equity of

electrical generating companies that are publicly quoted in’

India but adjusted to take into account the location and
size of the Project, the fact that it may be a private
company without a diversified portfolio of assets, the length
of operating history, the predictability of the cash.flows and

their limited growth potential and any other factors that the -
independent Appraiser judges to be appropriate weighted

by the quantity of Equity as per the Financing Documents.
- The real discount rate to which inflation shall be added to
obtain the Nominal Discount Rate, shall not in any event

- be less than 11% per annum or more than 15% per
~annum. . —

(vi) . The DCFV must be determined by the following formula:

~ DCFV = Summation of ACF(IJ(1+NDRAOOJA(-1)
Over the remaining term of this Agreement. o

 NDR = The Nominal Discount Rate.
ACF(i) = The Annual Cash Flow for calendar year ;

The “Total Debt Amount” shall be stated in Rupees and shall
equal all outstanding principal repayments of Debt of the
Company pursuant to the Financing Documents plus any working
capital loans (which shall be only to the extent of the market value
of current assets less current liabilities as assumed in the

valuation) and any accrued interest and financing fees as at the
Transfer Date,

-The “Transfer Taxes” shall equal all stamp and additional stai'np

duties and any other taxes (including any sales or value added

- taxes but not capital gains tax or income tax) and any registration
fees that become payable by the company as a result of the

purchase of the Project by the Board.

The “Transfer Cost” shail equal all reasonable costs and
liabilities of the Company which are a result of the purchase of the
Project by the Board, including without limitation, the fees and
out-of-pocket expenses of the independent Appraiser, any

termination payments, compensation, costs, expenditure or -

novation fees on contracts in connection with the Project whose
terms are reasonable and customary for private power projects
such as the Project or in connection with the project documents
specifically approved by the Board, and capital gains taxes and

000 0000000000080 000O0O0COCOROORODOOES
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income taxes but excludmg Transfer Taxes as deﬁned in
paragraph (e) above '

6. The Buy-out Price
A. Prior to Project COD

Prior to Project COD for all Buyout Event other than those arising -
due to a COmpany Default, the “Buyout Price” will ba an amount
equal to the sum of (a) all outstanding Debt excluding any-
outstanding Debt arising due to payment. defaults' by the
Company to the lenders or breach of other obligations of the
Company to the Jlenders under the Financing Dacuments (b}the
Equity invested in the Project under any shareholder/subscription
agreement and (c) all amounts due and payable but not paid to
the EPC contractor, equipment supplier, operators or any other
party in respect of the right, title, right of use, occupation, or
access or easement with respect to the project, supplies made,
work done or services rendered in relation to the Project for which
no drawal of Debt or Equity has taken place and (d) the
percentage of Transfer Taxes and Transfer Costs which wourld
have been applicable to such Buyout Event under paragraph B
below after Project COD. Provided that incase of a Buy-out Event
due to a Board Default an additional amount equal to an annual
return of 12% applied to the Equity mvested shall be added to
such Buy-out price.

Prior to Project COD, if the Buyout Event is due to a Company
Default then the “Buyout Price” will be an amount equal to the
sum of all outstanding Debt excluding any ocutstanding Debt
arising due to payment defaults by the Company to the lenders
or breach of other obligations of the Company to the lenders
under the Financing Documents plus any Transfer Taxes in
excess of 5.5% of the Buyout Price.

B. After Project COD

- The Buy-out Price shall equal the sum of the following elements,
-adjusted if appropriate under paragraph 3 {f) of this Schedule G.

a) Atimes the DCFV :
b) B times the Total Debt Amount
¢) Ctimes the Transfer Taxes and
d) D times the Transfer Cost.

Where A,B,C and D are determined depending on the reason for
termination as shown in the table below. The note to the table
should also be taken into account when calculating the relevant
variable,
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A B - C D
Reason for termination DCFV | Total Transfer | Transfer
Debit Taxes Costs
' Amount
Board Purchase option | 0% 100% . | See 0%
following a Company . | Note

'| Defauit

| Company sale option-or | 100% [100% |100% - | 100%
- |the Board " purchase '
option - following a
.| Political Force Majeure |
| Event referred to - in

-|-Company .sale option
following a Board Default

| Artice 101 @) 2) or| B : ]

Company sale option or | 75% ~ [100% |[100% | 75%
the Board . purchase ‘ ,
option - following - a
-| Political.. Force Meajure
‘Event - other than - that
| referred to In Article 10.1
M@y -

- 75% 100% 100% | 75%
| Board purchase option :

or Company sale option
following a Non-Political
Force 'Majeure Event
affecting the Board or
Force Majeure Event
affecting Fuel supplier-or
transporter described in

[ Article 10.5()

Note: In the event termination is a result of a Company Default, the

Board shall Pay all Transfer Taxes in excess of 5.5% of the Buy-
out Price. B -
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Schedule H
FORMAT FOR MONTHLY BILLS
[The format for the monthly bills will be supplied by the Company to the Board

. - prior to Financial Closing, whereupon such format shall .be deemed to be _
' ‘ mcorporated in this Schedule by mutual agreement] :
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Schedule |
FUEL SUPPLY COMMITTEE

The following proceduree shall be followed by the Board' and—\the Company in
coordlnatlng the procurement of Fuel. .

-

The Board and the Company shall constntute a commlttee at Ieast thlrty (30)

days after the issuance of the Fuel Linkage prior to the Financial Closing to -
‘Co-ordinate procedures regarding the procurement of Fusl. and other
matters related to Fuel and shall be referred to as "Fuel Supply Commlttee

or FSC"

. The Fuel Supply Committee shall be comprised of five members, 'of which

two shall be nominated by the Company, two shall be nominated by the
Board and one shall be an independent expert qualified and experienced in
regard to global Fuel markets mutually agreed to by the parties or failing

agreemerit, appointed by the President from time to time of the international

Chamber of Commerce’s Intemational Center for Expertise upon the

application of either Party.. The.Board and the Company shali each bear

50% of the reasonablev costs and expenses of such independent expert.
Each Party that nominates a member of the Fuel Supply Committee may
replace its nominee on such committee upon notice to the other members of
the Fuel Supply Committee. The Chairman of the Fuel Supply Committee

- shall be one of the members nominated by the Board. The Fuel Supply

* documents which shall be prepared by the Company and shall be subject to

Committee shall act by unanimous agreement except as otherwise
unanimously agreed or provided herein. The Committee shall meet at least
once per year unless the Company and the Board otherwise agree.

- Unless otherwise determined by the Fuel Supply Committee, the Company -

shall to the extent reasonably practicable, procure the Fuel requirements of
the Company.on the basis of competitive bidding pursuant to tender

review and approval by the Fuel Supply Committee. The Fuel Supply
committee shall review the bids received by the Company pursuant to the
foregoing tender. Following such review, the Fuel Supply Committee shall
award the bid based upon consideration of the cost of Fuel and the

refiability, financial strength and the capabilities of the proposed Fuel

supplier(s). The Fuel Supply Committee shall, subject to paragraph 4 below,
be required to approve any Fuel Supply -Agreements entered into with any

" Fuel suppher(s) and any material amendments to such agreements.

If the Fuel Supply Commlttee fails to reach unanimous agreement in

respect of any matter failing to be decided by it hereunder, then such
matter may be determined-in accordance with Article 14. Notwithstanding

any provision hereof to the contrary, the Company shall be entitled at any

- fime to -enter into any Fuel Supply Agreement without the consent or

approval of the Fuel Supply Committee if the Company to the reasonable
satisfaction of the Fuel Supply Committee projects that it will require the
Fuel to be supplied pursuant to such fuel Supply Agreement during the next

“succeeding thirty (30) days and the terms and conditions applicable to such

Fuel Supply Agreement are fair and reasonable Provided that the duration
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of such Fuel Supply Agreement shall be limited to 2 maximum term of three
(3) months ,unless otherwise required due to market conditions.

To the extent required by the Fuel Supply Committee, any Fuel Supply
Agreements entered into by the Company shall provide that the Company
shall have the right to reduce the quantities taken under such agreements
or terminate such agreements upon notice to- the Fuel Supplier(s). The
Company shall not be required to exercise any such right unless the Board -
has consented to the payment of any damages or other amounts to the Fuel
Supplier(s) in respect of such reduction or termlnatuon '

The Fuel Supply Committee shall periodically review-the reasonahleness of
the Fuel pricing under the existing Fuél Supply Agreements in light of the
availability and feasibility of using alternate Fuel supplies including, interalia
(a) domestic Fuel supplies which might become available at a lower
Delivered Cost to the Project or (b) shiort term spot market Fuel supplies. If
permitted under the relevant Fuel Supply Agreements and the: Financing
Documents ,the Fuel Supply Committee may require the: Company to utilize
such alternative Fuel supplies to. meet all or part of the Fuel requirements of

-the Project if it determines such use to be feasible-and cost effective (taking

into account any minimum Fuel off take charges and other penalties.,

" liquidated damages and other costs of changing the Fuei supplier) subject

as provided in paragraph 4 above. Provided that that the duration of such
Fuel Supply Agreement shall be limited to a maximum term of three (3)
months, unless otherwise required due to market conditions. _

The Company shall provide the Fuel Supply Commlttee members with all
material documents, notices, amendments and modifications of Fuel Supply
Agreements and other matters.

The Fuel Supply Committee may at any time during the term of this

~ Agreement, mutuaily agree to a change in the Fuel used for this Project and

accordingly, amend, if required and in conformity with the GOI guide lines

the parameters used for the calculation of the Energy Charges.

In case of any interruption in supply or transportation of fuel due to an event
of force Majeure, the. Company shall be obligated to use all reasonable
efforts to obtain alternate Fuel including obtaining any permits relating
thereto, with the reasonable assistance of the Board and Fuel Supply
Agreements pertaining thereto shall be provide as soon as practicable
(Subject to paragraph 4,hereof)

™
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- Schedule J _
'FORMAT OF THE “GURANTEE OF THE STATE OF AND'HRA PRADESH"

This GURANTEE is made at Hyderabad on the ..........day of .......... 1997 by
the GOVERNOR OF ANDHRA PRADESH. on behalf of THE STATE OF

- ANDHRA PRADESH (herein after referred as “the guarantor’) o

In consideration of ......... ..:v...@ COMpany organized and existing under the
laws of India (the Company) undertaking to develop, procure, finance for
construct, -own operate and. maintain a ....... .......based electric power
-generating facility of ..........MW capacity at ........... ....in the State of Andhra

Pradesh, India (hereinafter referred to as the “Project’) and to make sales of

capacity and net electrical.out put from the Project to Andhra Pradesh State

electricity Board (hereinafter referred to as "APSEB") under a Power Purchase -

Agreement (hereinafter referred as the "PPA") dated ............ as the same may

- be amended, supplemented or modified from time to time and make between

the Company and the APSEB, and in order to induce financial institutions to
finance the project the- Guarantor hereby covenants and agrees as follows.

1. 'GOVERNMENT OFANDHRA PRADESH

“A. Guarantee of APSEB Monthly Payment Obligations: -

The Guarantor heréby irrevocably and uncbnditional!y guarantees {o the
.Company (as a secondary obligor}) to pay to the Company, with 21
(twenty one) calendar days following submission by the Company on

demand of monthly bills, which APSEB is fiable to pay to the Company |

under or pursuant to the PPA and fail to pay in accordance with the
terms of the PPA. The Company shall be entitled to make a demand for
payment upon the Guarantor pursuant to this guarantee if the APSE

Board has. failed to pay, within 7 days of the due date for payment

thereof, any sum of money which is liable to pay to the Company under
or pursuant to the Power Purchase Agreement._The payment obligation
covered under the state Guarantee wouid include energy charges,

capacity charges and other supplemental. biils
B. Guarantee of APSEB Buy-out obligations:

The Guarantor further hereby irevocably and unconditionally
guarantees (as a secondary obligor) to pay the company withing0
(Ninety) calendar days following submission by the company, -on
demand of payments for a sum covering the outstanding debt exposure
~ both on foreign and domestic borrowings of the company as per the
PPA, in-the event of a Buyout taking place as per the terms and

conditions of the PPA. The company shall be entitled to make a demand .
for payment ,up on the Guarantor pursuant to this clause if APSEB has .

failed to pay with 30 (thirty) calendar days from the due date of payment
of the Buyout Price, an amount at least equivalént to the outstanding
debt exposure both on foreign and domestic borrowings of the company
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as per the PPA The Stage Guarantee covers for buy-out would be
restricted to outstandlng debt ObllgatFOHS alone and would not include

equity.

2. PAYMENTS

All payments made by the Guarantor, hereunder shall be made without
set off or counter claim and without any deduction or withholding for any
reason except as required by law. If incompliarice with the laws of India

- ,any deduction or withholding on account of any tax, impost or levy of
whatever nature and by whomsoever imposed is required to be made .
from any sum paid or payable by the Guarantor to the Company, the
Guarantor shall pay any such amount as shall be necessary to ensure
that the Company receives oh the due date and retains a net sum equal
to what it would have received and so retalned had no deductlon or
withholding been required or made.

3. Other Provisions of the Guarantee

(A) Walver: No obligation of the Guarantor hereunder shall be in any
way discharged or impaired by reasons of any time or other
indulgence: granted by thé Company to APSEB, by. any variation of
the PPA or by any other act-or thing (Except the fulfillment by
APSEB) of the obligation Guarantied hereunder or thereunder)

(B)Continuing Guarantee: This Guarantee shall be a continuing
security and accordingly:

(1) it shail extend to cover the balance due at any time from APSEB
to the Company under the PPA,; and :

(2) it shall not be discharged by an intermediate discharge or
repayment by or for the account of APSEB or any setttement of
accounts between APSEB and the Company,

3 shall extend to the payment obligations (refereed in paragraph
1) of any successor or assignee of APSEB If such successor
company or assignee is one where the Government of Andhra
‘Pradesh exercise managerial control with more than 51% of
voting rights.

(C) Additional Securlty This guarantee shall be in addition to and not
in substitution for, or derogation of, any other security which the
Company may at any time hold in respect of the obhga‘tlons of
APSEB under the PPA

(D) Immediate Recourse : Subject to clause 1.the company shall not
be obliged befare taking steps to enforce this Guarantee to

(1) take action or obtain judgment agaihst APSEB in any court or
g8
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“{2) make or file any claim in bankruptcy of APSEB; or
(3) exercise diligence against APSEB ; or )
(4) exercise any legal remedies which may be available to it under or
in respect of the PPA

(E) Indemnity: The Guarantor undertakes, are as primary obligor to

indemnify and "keep indemnified the Company against any loss’

- sustained or incurred by the Company: by reason of the invalidity

- illegality or unenforceability - or any -of this Guarantee or the

provisions of this Guarantee or the PPA and the amount of such

‘loss shall be the amount which, but for such invalidity ,illegality or

‘ unenforceability, the Company would otherwise have been entitled
- to-recover hereunder or there under. : R

4. Guarantor's Réﬁmééhtéﬂons-and Warranties.
The Guarantor hereby represents, warrants and undertakes to the

Company as follows:

A. :Power and Authority : The Guarantor has full power authority

~and-legal right fo incur the obligations. provided for in this -

.Guarantee to execute and deliver this Guarantee and to perform
and observe the terms and provisions hereof. : :

B. Legal Validity: This Guarantee constitutes legal, valid binding
and enforceable obligations of the Guarantor in accordance with
its terms.

C. Approvals: All necessary action has been taken under the Law
of India to authorize the execution, delivery and performarice of
this guarantee.

,D;"A'Direct Obligatioﬁs: Al of the obligations. and the covenants of
the Guarantor contained herein constitute unconditional direct
obligations of the Guarantor,

5. Notices

“All notices, demands or other communications required to be given shall

-be in writing, in English language and addressed to the Guarantor or the

Company as the case may be at the following address (or to any other address
as provided by either party to the other in writing.

Guarantor o Finance Secretary
- o Government of Andhra Pradesh
Hyderabad , India.

Company
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Failure of the Government to maintain and hqhor its guarantee for a
continuing period of more than 180 days would be deemed to be a
Board event of default under the PPA.

M:scellaneous Provisions

(A)

(8)

(C}

(D)

(E)

Waiver, remedles cumulative: No failure on the part of the
Company to exercise, and no delay on the part of the Company in
exercising any right or remedy hereunder shall operate.as a
waiver thereof. No single or partial exercise of any right or
remedy shall preclude any other or further exercise thereof or the
exercise of any other right or remedy . No waiver by the.company
shall be effective unless it is in writing . The rights and remedies
of the Company herein provided are cumulative and not exclusive

- of any rights or remedies provided bylaw.

‘Assignment by the Company: The Company shall not assign or

transfer all or any part of its rights or obligations hereunder

-without the "prior written ‘consent of the Guarantor in its sole

discretion exercised reasonably.

‘Assignment by Guarantor: The Guarantor unidertakes to consult
- the Developer before assignment or modification of the

cbligations under the present Guarantee agreement.

Govérning Law: The rights and obligations of the parties under
or pursuant to this Guarantee shall be governed by and construed
according to Indian Law.

Arbitra_tion: Reference to Arbitration:

(1)  Any Dispute or difference arising our of or in connection
with this Guarantee shall (regardless of the nature of this
dispute or difference) be referred to arbitration under a
specified system of international arbitration rules (the
Rules) to be agreed by parties to the guarantee and cne or
more arbitrators be appointed in accordance with the said
Rules.

(2) As fromthe date on which no amount is owed or capable of
being owed to the Lenders under the relevant Financing
 Agreements ,then the dispute shall be finally settled by
arbitration under the Arbitration Acts of India.

(3) Arbitration ‘proceedings -pursuant to paragraph shall be

- held in London, England. Any award given pursuant to -

arbitration in London, England, under paragraph 1 above

shall be govemned by the New York Convention on the

. Recognition and Enforcement of Foreign Arbitral Awards of .

1958. Arbitration proceedings conducted pursuant to
paragraph 2 shall be held in New Delhi, India

100
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(4} The language of any arbitration under the clause shall be
Engiish. - : oo '

F.  The Guarantor

1. Agrees that, should any proceedings be brought against it or

_ its assets in any jurisdiction in relation to this Guarantee or

« .- - anytransaction contemplated by this Guarantee, no immunity
-~ from such.proceedings shall; to the extent that it would
. otherwise be entitled to do so under the law of india be

claimed by or on behalf of itself or with respect to its assets.

' .2, Walves any right of ’i'l’!;lmunlty-:whichit or any of its assets now
~ has or.may acquire in the future in any jurisdiction and

‘3. Contents generally in respact of the enforcement of any
- judgment against it in any such proceedings in any jurisdiction
to the giving of any relief or the issue of any process in
connection with such proceedings (including without limitation,

. the making enforcement or execution against or in respect of

any property whatsoever, irrespective of its use or intended
use,) . ' o :

AS WITNESS WH'ERE* OF, the Guarantee has been executed, this the
......................... e dAY O ... 190T.

Sttt R Secretary ‘ “to

Finance Department for an on behalf of the Government of Andhra Pradesh in -

the presence of

Secretary to Government

Energy Department
Joint/Dy.Secretary to Government
_ Energy Department
Accepted and Agreed By | -
B
'Ekecutive Director
(Name of the Company)
| | | 101
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Schedule K

BANK GUARANTEE PROFORMA FOR SECURITY DEPOSIT

Whereas the Andhra Pradesh State Electricity Board hereinafter called the
‘Board’ has selected M/S  ................i........ (Company’s name and full
address) (hereinatter called the ‘Developer’) the successful bidder against the
Bid.No.CE/Plg/1/95-96 for setting up of private sector power project in Andhra

Pradesh and where as the Board has issued a Letter of Intent (LOI) vide letter

' -No.CE/IPC/211/Bid  No.CE/Plg/1/95-96 ........... rerrnererieraierena dt:24.7.96 in
.favour of the Developer for setting up of ........ MW liquid fuel based Power
Plant /Barge Mounted power project at ............ eraevnenn on-“Build"; Own and

Operate Basis and where as the Developer having entered into- a Power
Purchase Agreement (herein after called “PPA” and “the Contract’) with the
Board, and where as the Commercial Operation Date of the Project shall occur -
notlaterthan .............. months from the date of signing of PPA

Whereas the Developer is required to submit Security Deposit to the
Board equivalent to one percent of the cost estimate of the project, as already
intimated in"the LOI, which is accepted by the Developer, and as also
incorporated in the PPA within ....... days after conclusion of PPA valid tili the
Commercial Operation Date of the' Power Project '

Whereas the Board has afforded a facifity to submit the Security Deposit
in the form of a Bank Guarantee in lieu of cash, valid initially for a period of one

year and renewable every vear until the Commercial Operation Date of the
said power project,

Whereas the Developer in pursuance of the aforesaid facility offered by
the Board, intends to fumish the required Bank Guarantee of this Bank M/s
............ (Name of the bank and full address) towards the Security Deposit.

_ Now, therefore, We .......... (Bank) furnished hereby the guarantee to an -
amount of Rs....... effective from the ............. for a period of 12 months
initially and renew thereafter as required by Board from time to time without
allowing it to lapse up to Commercial Operation Date of the Project with a claim
period of six (6) months thereafter. '

We e, Bank ,do Héi'eby undertake to indemnity and keep
indemnified the Board to the extent of Rs........... against any breach by the
Developer of any of the terms and conditions in the said contract. o '

We ............ Bank., further agree that the guarantee here in contained
shall remain initially in full force and effect for a period of one year from the
date of the Contracti.e upto .......... and keep it renewed thereafter and that it
shall continue to be enforceable till all the dues of the Board under or by virtue”

of the said Contract have been fully paid and its claims satisfied or discharged
or till the Chief Engineer , Investment Promotion Cell, A.P.S.E.Board, certifies
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that the terms and conditions of the said Contract have been fully and properly

carried out by the Developer and accordingly discharges the guarantee. We

the guarantor Bank undertake to pay the amount guaranteed hereunder or
such -part thereof as required within one week of the sum being demanded by
the Board without reference to the Developer and without questioning the right
of the Board to make such demand or the propriety or legality of the demand .
We ........ . Bank lastly undertake not to revoke this guarantee during its
currency and untl the ~discharge Certificate is issued by Chief
Engineer/Investment Promotion Cell, APSE Board, Hyderabad in writing.

-NoMithstanding anything contained in the foregoing, our liability under this

guarantee is restricted fo Rs. .......... {Rupees...........only). Our Guarantee

" should be. remain in force until the discharge certificate. is issued by Chief

Engineer/ifivestment Promotion Cell /APSE Board, in writing.

‘Datedthe .............. dayof1097 - ‘Signature of the

Bank's authorized
- Officer & Seal

L Nofe: The Bank Guarantee ,shdul’d be fumished on Non-judicial étamb paper of

value Rs.100/- purchased in the State of Andhra Pradesh.
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